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ABSTRACT

Recent increases in large-scale refugee movements, particularly as a result of the Syria
crisis, have led to renewed policy and academic interest in the long-contested principle of
burden sharing in the refugee regime, Recital 4 of the preamble of the 1951 Convention
relating to the Status of Refugees (1951 Convention) expresses this principle as follows:

Considering that the grant of asylum may place unduly heavy burdens on certain countries,
and that a satisfactory solution of a problem of which the United Nations has recognized
the intemational scope and nature cannot therefore be achieved without international

co-operation ...

b

Through an analysis of the travaua préparatoires of the 1951 Convention relating to
recital 4, this article seeks to shed light on the origins of the inclusion of burden
sharing in the contemporary refugee protection regime. It is argued that the fravaux
préparatoires reveal considerable divergence among the drafters regarding both the
placement of the burden-sharing principle in the preamble (form) as well as its scope
and legal effects (substance), and suggest that the ultimate decision to retain recital 4
was a political compromise. In considering the intentions of the drafters with respect
to recital 4, particular focus is placed on three potential “legal effects’ that arise to a
. greater or lesser.extent from the discussions: (1) recital 4 as-having a force majeure
effect; (2) recital 4 as creating positive obligations to assist receiving States; and
(3) the implications_,_o.f_.te__.cital_f}...fon_jnterp.rgtation_.o-f-other--provi-sions--of--t-he 1951
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“ably with respect to the ability of States receiving large numbers of refugees to imple-
ment certain 1951 Convention obligations in the absence of international support,
was-questionable from-the perspective-of international treaty Taw. Howevet; the dis:
cussions also foreshadowed doctrinal and practical issues in the application of the
1951 Convention regime that remain ongoing today, and provide important context
for the considerable ambivalence that subsists with respect to the scopeandnatoreof . ...
~ the burden-sharing principle in modern refugee law. -

-.Convention. The article shows that the position taken by some of the drafters, not-

1. INFTRODUCTION
1.1 Background

The conflict in Syria, which has given rise to one of the largest refugee outflows in many
decades,' has once again thrown into relief a recurring tension in the global refugee
regime. On the one hand, the regime is premised on the understanding that individ-
ual host States will provide international protection to refugees on behalf of the inter- 1
national community. On the other, States’ protection obligations under international
refugee law generally attach to the country that has jurisdiction over an individual asy-
lum seeker or refugee.? State contributions as host countries are necessarily unequal, :
even arbitrary, as most refugees at least initially arrive and stay near to their countries ;
of origin, where they are first able to reach safety. At the end of 2016, primarily by
virtue of geographic proximity to refugee origin countries, States in the ‘global Southy’
hosted 84 per cent of the world’s refugees.’ This is not just a ‘north-south’ issue, how-
ever; within the European Union (EU), there have also been serious concerns about
the uneven distribution of State responsibilities for hosting refugees — a concern that
was magnified with the luge increase in arrivals in 2015 and 2016.3

At the heart of these tensions is a key set of principles: international cooperation,
solidarity, burden sharing, and responsibility sharing (heteafter ‘burden sharing’s)

' UNHCR, ‘Global Trends: Forced Displacement in 2016' (20 June 2017) <http://wwwanher,
org/ 594384345 accessed 11 July 2017, ' ' -
?  UNHCR, ‘Burden-Sharing - Discussion Paper submitted by UNHCR Fifth Annual Plenary
“ Meeting of the APC’ (2001) 17 ISIL Yearbook of Infernational Humanitarian and Refugee
Law 2. See also UNHCR, ‘Protection Policy Paper: Maritime Interception Operations and
the Preicessinig of International Protection Claims. Legal Standards and Policy Considerations
' @vi.t_h Respect to Extraterritorial Processing’ (November 2010) 3-4 <http:/ /wwwrefworld.org/
docid/4cd12d3a2 htmb> accessed 10 December 2016, : :
-3 UNHCR, The State of the Worlds Refugees: Tn Search of Solidarity (Oxford University Press
o 2012) 197, Compare S-Legomsky, ‘Secondary Refugee Movements and the Return of Asylum =~ - - - e
Seelters-to-Third-Countries:- —'—I‘EEiMeaninéfafjﬁﬁé;'tiw\feji’rotectidn”‘( 2003) ‘Internéfibnal']oﬂmai ) ;
of Refugee Law 567. _ o
~AZ UNHCR,‘Global Trends' (n 1)} 2.+
3 For the latest data-on-arrivals-across the "M_edi,temnean;:see::UNHCR;;fRetugeesj-Migrants--~ e e S S
.. Emergency -.R:‘??P.QP?‘?',,:‘ Mediterranean’ ...(uP.dated ;-tegularly),_ -__<_htt'p://data.unhcr.org/ il sl s

'-'-»»-mediterran'ean'fre'gitmal:p]x‘ps"‘ﬁc"c‘eﬁs"éd9‘Noi'f‘éiﬁb"é‘f"‘201’”6.’"“ T ' L
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-between States in the refugee regime. Recital 4 of the preamble of the 1951 Convention

relating to the Status of Refugees (1951 Convention) expresses this as follows:

‘Considering that the grant of asylum may place unduly heéﬁfyﬂt‘;ur“d.en.s on cer-

tain countries, and that a satisfactory solution of a problem of which the United

Nations has recognized the international scope and nature cannot therefore be

achieved without international co-operation ..,” -

Presented in this way, the principle of burden shating acknowledges that granting asy-

lum may create difficulties for some States, the need for the international commu-
nity to support such States, and that refugee challenges are a matter of international

concern.

References to the need for burden sharing in refugee-related instruments are

numerous. In addition to recital 4 of the preamble of the 1951 Convention, men-
tioned above, the principle is recalled in non-binding international instruments® and
in binding regional conventions.’ However, to date, the burden-sharing principle has
not been clearly incorporated in the operational part of a binding international refu-

gee treaty.

For this reason, most refugee experts consider that burden sharing, while desir-

able and even necessary, does not constitute a ‘hard’ legal principle in international

Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April
1954) 189 UNTS 137 {1951 Convention); Protocol relating to the Status of Refugees (adopted
31 January 1967, entered into force 4 October 1967) 606 UNTS 267.

See eg Declaration on Territorial Asylum, UNGA res 2312 (XXII) (14 December 1967) art
2(2); United Nations Millennium Declaration, UNGA res $5/2 (18 September 2000) para
26; UNHCR Executive Committee Conclusion No 112 (LXVIL), ‘International Cooperation
from a Protection and Solutions Perspective’ (2016) para 1; UNHCR Executive Committee
Conclusion No 100 (LV)}, ‘International Cooperation and Burden and Responsibility
Sharing in Mass Influx Situations’ (2004) preambular recitals 1,2, 3, and 5, para k; UNHCR

~ Executive Committee Conclusion No 52 (XXXIX), ‘International Solidarity and Refugee

Protection’ {1988} paras 3 and 4; UNHCR Executive Committee Conclusion No 22
(XXAXII), “Protection ‘of Asylum-Seekérs il Situations of Large-Scale Influx’ (1981) paras

I3 and IV.1. See further, generally, UNHCR, ‘Mechanisms of International Coaperation

" to"Share Responsibilities and Burdéns in Mass mflux Situations, UN doe EC/GC/01/7
(19 February 2001) <http://www.unhcrorg/3ae68f3cc.html> accessed 21 August 2017;
UNHCR, ‘International Cooperation to Share Burdens and Responsibilities) Discussion
-:Paper . (June ©2011) <http:/ /www.refworld.org/docid/4e533be02 html> “accessed. 21
August 2017; UNHCR, ‘Expert Mecting on International: Cooperation to Share Burdens ~ ~ - oo

LI

docid/4e9fed232.html> accessed 21 August 2017.

and Responsibilities, Summary Conclusions (28 June2011) “<hittpi/ fwwwrefworld org/

,,See'ég—Coh\?énfi'oﬁ*Gﬁverhi‘th'the"Spé‘ciﬁ'cﬂA’éﬁéffé’ﬁf’liéfugée‘ Problems in Aftica (adopted

... Version of the Treaty on the Functio

6&7(2);,,80:”,,..... S -

o 10 September 1969, entered into force:20 June 1974) 100 1-UNTS 45, act 1{4) 5 Consolidated = o i
ning of the European Union [2012] OF C326/47, arts. . coiniii oo
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. -refugee law;'.and is at best an ‘emerging™ or ‘soft law’ principle.'? Indeed, many pro-
 posals to reform the refugee protection regime have been premised on the need for a
stronger binding obligation with respect to burden sharing, translated into practice by,

for example, mechanisms to distribute refugees worldwide by ranking host countries
according to an index of wealth and population density.* A small number of commen-
tators have sought to argue that the principle of burden sharing does amount to a bind-

- Ingobligation of refugee law."* However, they remain in the minority, and this literature

16

1

12

.13

See eg J Milner, ‘Burden Sharing’ in M Gibney and R Hansen (eds), Immigration and Asylum:
From 1900 to the Present (ABC-CLIO 2005) 56 (‘Although these statements [such as recital 4 of
the 1951 Convention] suggest the desirability of burden-sharing, they do not constitute binding
obligations}; PH Schuck, ‘Refugee Burden-Sharing: A Modest Proposal’ (1997} 22 Yale Journal
of International Law 243, 272 ([i]nternational practice in the area of refugee protection reveals
the existence of what might be called a weak norm of burden-sharing ... In the international
instruments in which it can be discerned the burden sharing imperative is essentiaily preca-
tory and hortatory’); G Noll, ‘Risky Games? A Theoretical Approach to Burden-Sharing in the
Asylum Field’ (2003) 16 Journal of Refugee Studies 236, 236 (‘A look at numerical inequalities
in reception among Member States, the handling of the Bosnian and the Kosovo refugee crises
as well as the protracted efforts to legislate on a supranational level suggest that burden-sharing
continues to be a desideratum at best, a deceptive rhetorical veil at worst’); Legomsky (n 3) 608
{‘While international law imposes no obligation on states to accept refugees for permanent
resettlement, agreements to share responsibility for doing so are highly benefictal and therefore
strongly encouraged by UNHCR and others’ (fns omitted)).

GS Goodwin-Gill and ] McAdam, The Refugee in International Law (3rd edn, Oxford University
Press 2007) S0 (‘Arguably, an emerging principle requires States to cooperate, in accordance
with principles of international solidarity and burden sharing, and to promote solutions’).

A Hurwitz, The Collective Responsibility of States to Protect Refugees (Oxford University Press
2009} 164 (‘Even if not legally binding, in that international responsibility will not be incurred for its
breach, burden-sharing is nevertheless a crucial norm under international refiagee law, inx fact, one of
its founding principles, and, to that extent, it must necessarily have some bearing on the conduct of
States and international organizations’). See also JC Hathaway and RA Neve, ‘Making International
Law Relevant Again: A Proposal for Collectivized and Solution-Oriented Protection’ (1997) 10
Harvard Human Rights Journal 118, 170-71 {Clearly, states are committed in principle to sharing
burdens and responsibilities; rid aré in some circtmstanices legally obliged to act collectively’).

A Grahl-Madsen, ‘Refugees and Refugee Law in a World of Transition’ (1982) 3 Michigan

M- See eg G Martin; ‘International Solidarity snd Cooperationia Assistarice to African Refugecd' in

G*Mal’ﬁﬂ*(ed')TA'J(?’fﬂﬂ*f'ﬂ*Wt}.tfld:EQliticszﬁfan?ﬂﬁicaml?crsp’ez:tive;(’Afric'aTl'VdﬂdI-Pi'&?s}s4.1.001,;1 P N L—

“Yearbiook of Tatefriational Legal Swidies 65 {proposing refugee protection quotas for States

.. based on gross national product and population). Other discussions on reforming the refu-

- gee protection regime based on stronger notions of burden sharing have incladed: A Suhrke,
~‘Burden-Sharing during Reftigee Emergericies: The Logic of Collective versus National Action’

(1998) 11 Journal of Refugee Studies 396; Hathaway and Neve (n 12); Schuck (n 10); D Anker,] oo et
~Fitzpatrick,-and-A-Shacknove,*Crisis and Curer A Reply to Hathaway/Neve and Schuck’ {1988)

11 Harvard Human Rights Journal 295,

... Fonteyne, ‘Burden-Sharing: An Analysis of the Nature and Function of International Solidarity. i s
oo in-Cases of Mass Influx of Refiigees' (1978-80)°8 Avistialian Yearbook of Iiternational Taw ™

- 162:.184.('The.consistent; widespread pitern of fecoghition of the validity of the principle of-
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dates largely to the -1980s, coinciding with the achievement of relatively successful
 large-scalé and high-profile burden-sharing arrangements to address refugee challenges
in ‘Indochina’ and Central America.'s T

- The recent increase in refugee movements and the continued unevenness of the
impact on certain host States has recently led to renewed policy and academic interest

in the principle of burden sharing. Not least, the adoption of the New York Declaration

" for "Reéfugees and Migrants (New York Declaration) by the Generé‘l‘”'Assembly in

- September.2016-was-a significant milestone; with States committing*to"a’ more‘equi-

table sharing of the burden and responsibility for hosting and supporting the world’s
refugees.é The initiation of a process towards the adoption of a ‘global compact on
refugees’ by the General Assembly in 2018, with the goal of ensuring more equitable
and predictable burden and responsibility sharing at its heart, may also be another
important step forward.!”

burden-sharing in refugee protection, coupled with its repeated application in State practice,
seems to leave Jittle room indeed for doubt concerning the legal nature of the principle, and its
binding character for States, at least within the framework of UN Charter law’ (fo omitted));
JN Saxena, ‘International Solidarity and the Protection of Refugees’ (Congress on International
Solidarity and Humanitarian Action, San Remo, 1980).

" See generally R Towle, ‘Processes and Critiques of the Indo-Chinese Comprehensive Plan
of Action: An Instrument of International Burden-Sharing?’ (2006) 18 International Journal
of Refugee Law 537; A Betts, ‘Comprehensive Plans of Action: Insights from CIREFCA and
the Indochinese CPA’ (2006) UNHCR New Issues in Refugee Research Working Paper
120 <http://www.refworld.org/docid/4f163¢c82. html> accessed 7 August 20i6. See also
less positive literature around the time of the response to the condlicts in the former Federal
Republic of Yugoslavia in the late 1990s and early 2000s: Suhrke (n 13); M Barutciski and
A Suhrke, ‘Lessons from the Kosovo Refugee Crisis; Innovations in Protection and Burden-
Sharing’ (2001) 14 Journal of Refugee Studies 95.

*  New York Declaration for Refugees and Migrants {adopted 19 September 2016) UNGA res

71/1 (3 October 2016) para 68. Although see further: V Téirk and M Gatlick, ‘From Burdens

and Responsibilities to Opportunities; The Comprehensive Refugee Response Framework

and a Global Compact on Refugees’ (2016) 28 International Journal of Refugee Law 656; E

Ferris, “The Global Summit on Refugees and Migrants: The Pesky Issue of Level of Ambition’

(14 September 2016) <http://www.kaldorcentre.unsw.edu.au/publication/ global-summit-

et o e

refugEes T ek e Ve Ambitons “accessed 17 August 2017; ] McAdam,

. :'._Fi]l_i:_lg Up or Emptying the Glass? Musings on the 19 September Refugee Summit’ (§ September
-2016). <http://wwwhkaldorcentreunsw.edu.au/ publication/filling-or-emptying-glass-musings-
“19-september-refugee-summit> accessed 28 January 2017, - Ll L

¥ The first thematic discussion towards the global compact on refugees, organized by UNHCR in

~-July-2017, focused on-past-and current burden- 'and'respbnsibiIity’-sharin’g"arréng’érn'éﬁts"With’ ’
 view to building on good practices and lessons learned. See UNHCR, “Towards 2 Global

~~Compact-on Refugees™: Thematic Discossion T'=Pist arid Current Bukden and Responsibility

_accessed 11 August 2017; UNHCR, “

. fSharing—Arraggements%fegngegtﬁapen_(tlﬁijunetizOiﬁi):izhttp’:’/?ﬁwwn.v.unhcr.orgfiwbz,bms-.l:-" e
owards 2. Global Compact.on- Refugees”: Thematic .

-~ Disoussion1-= Past-and- Carrent Birden snd Resporsibility Sharivg Arfangements, Sammary

- Eonclusions (20 Jaly 2017)<Kitp/ /sninuihcioig/ S97TAIB1 7> accessed 11 August 2017,

e
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528" The Origins of ‘Burden Sharing’in the Contemporary Refugee Protection Regime

-+ Against this backg_r_ou_nd_, the purpose of this article is to better understand the initial
 inclusion of the principle of burden sharing in the 1951 Convention regime through an

analysis of the travaux préparatoires with respect to recital 4. Following brief notes on.

“terminology (part 1.2) and the architecture of the 1951 Convention (part 1.3), part 2

provides an overview of relevant discussions on early drafts of the 1951 Convention,

which initially included reference to the burden-sharing principle in the operative part.
- Part 3 of the article then analyses the relevant portions of the travaux préparatoires
--regarding theinclusion of recital 4 in'the preamble f the 1951 Convention, The focus

is on understanding the intentions of the negotiators at the time with respect to this
clause. It is argued that the travaux préparatoires reveal considerable divergence among
the drafters regarding both the placement of the burden-sharing principle in the pre-
amble (form) as well as its scope and legal effects (substance), and suggest that the
ultimate decision to retain recital 4 was a political compromise. Particular focus in this
part is placed on three potential ‘legal effects’ of recital 4 that arise to a greater or lesser
extent from the discussions among the drafters: (1) recital 4 as having a force majeure
effect; (2) recital 4 as creating positive obligations to assist receiving States; and (3) the
implications of recital 4 for interpretation of other provisions of the 1951 Convention.
This article shows that the discussion among the drafters on the legal effects of recital 4,
while questionable from the perspective of international treaty law, foreshadowed key
doctrinal and practical issues in the application of the 1951 Convention regime today.

1.2 Terminology

In international refugee instruments, policy discussions, and the literature, there are
four separate terms that are used, interchangeably as well as consecutively, to refer to
similar ideas: (1) international cooperation; (2) international solidarity; (3) burden
sharing; and (4} responsibility sharing.'® Despite this, it is arguable that these terms
are not completely synonymous from an international legal perspective, Generally, for
example, the principle of ‘international cooperation’ is understood to be more firmly
embedded in international law than ‘international solidarity, but also to be narrower in
scope. Among other differences, ‘cooperation’ is generally neutral as to outcome (that
is, States may have a duty to cooperate that could be satisfied regardless of the results
of this cooperation}), while ‘solidarity’ tends to imply a normative obligation to support
States that face particular difficulties.'” R DU

... Hurwitz (n 12} 167 identifies an additional term that may also be relevant in the general inter-

- national law context: ‘good neighbourliness” part of the law of co-existence, it entails respect by
States of their obligations under public international law, above all its basic principles). See also
- Rirkand Gadick (n 16}, .0 T LRI S

1. See-eg ] Delbriick {ed), International Law of Cooperation and State Sovergignly: Proceedings of ... . 00 i i

T

“an- International Symposiun of the Kiel Walther-Schiicking-Tistitute of nternational Law, May

. 23-26,2001 (Duncker & Humblot 2002); K Wellens, ‘Revisiting Solidarity as a (Re-)Emerging

: Coalstitutién“al’Pr:ncxple: Some Further Reflections’ in R Wolfrum and C Kojima (eds),

smSelidarity=A-Steactural Principle of Interrational-Law-(Springer-2010)7AG Koroma;~“Solidarity: -~

Bidence of an Emerging International Legal Principle in HP. Hestermeyer and others (Eds)"ff, B e e

R S PO N
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<+ Unfortunately, as will become apparent in the extracts provided below, the fravaux

 préparatoires are not helpful in suggesting a preferred term or clarifying the difference
between these variants. The drafters of the 1951 Convention did not refer to a prin-
 ciple of ‘burden sharing. This term only emerged in the 1970s with the onset of the
Indochina crisis;* nor did they refer to ‘responsibility sharing, which came into use
in the Iate 1990s, the result of an understandable yet perhaps ill-advised shift based

on a growing distaste for the characterization of refugees as ‘burdens’ Most of the

~delegates-used the-term-international cooperation, with some refeterices alss 6 “inter.

national solidarity’ and ‘international collaboration’ There was no attempt to use the
term ‘cooperation’ to link the principle specifically to, for example, the Charter of the

2l

a Hard Law Principle of International Law? A Critical Look at a Much Debated Paradigm of
Modern International Law’ in HP Hestermeyer and others (eds), Coexistence, Cooperation and
Solidarity: Liber Amicorum Riidiger Wolfrum (Martinus Nijhoff Publishers 2012); R Wolfrum,
‘Cooperation, International Law of, Max Planck Encyclopedia of Public International Law (2012)
<hitp://opil.ouplaw.com/home/EPIL> accessed 2 February 2016; D Campanelli, ‘Solidarity,
Principle of, Max Planck Encyclopedia of Public International Law (2012) <http://opil ouplaw.
com/home/EPIL> accessed 2 February 2016.

By way of example, the first reference to ‘burden sharing), as opposed to ‘international cooper-
ation’ or ‘international solidarity, in a conclusion on international protection adopted by
UNHCR's Executive Committee was in 1979, at the height of the Indochina crisis: UNHCR
Executive Committee Conclusion No 15 (XXX) ‘Refugees without an Asylum Country’
(1979) para (£} {"States which because of their geographical situation, or otherwise, are
faced with a large-scale influx should as necessary and at the request of the State concerned
receive immediate assistance from other States in accordance with the principle of equitable
burden-sharing’}.

‘Ul-advised’ because the introduction of a new principle of ‘responsibility sharing’ (in a con-
text where there were already three existing terms — cooperation, solidarity, and burden shar-
ing} may have distracted from efforts to better understand the principle of burden sharing
in practice. For objections to the characterization of refugees as burdens, see eg C Phuong,
Identifying States’ Responsibilities towards Refugees and Asylum-Seekers” (date unknown)
<http:/ /www.esil-sedi.eu/sites/default/files/Phuong. PDF> accessed 5 May 2016 (‘[ilt

.. must be noted from. the outset.that.the expression “responsibility-sharing” should be pre-

ferred to “burden-sharing’, which suggests that refugees are a burden on the community of

------S--t-ateS-'A)-J‘—N°H~-(11~1-0-)—23-7——{-5Et]h&-t.er-m—‘-‘-burden-sharing—’-f»is--a—problematic--one: -H-appears-to--

" suggest that refugee protection is necessarily burdensome. Whether this is indeed the case,

" depends muich on 'fl_'n'é 'time_fram:e'v':_;he chooses to adopt’); UNHCR, ‘Global Consultations

on International Protection/Third Track: Mechanisms of International Cooperation to Share

- Réquhs’jbilitigs and Burdens in Mass Influx Situations, UN doc EC/GC/01/7 (19 February
- v~~2001')-{oﬁ’1he‘inc[usion“ofV“responsibility”-'alom’z'with““Burfd,en:sharlngffi‘"e"ﬂé"éts,amore. pesitive T T T

image of refugees and a stronger framework for international cooperation’). At the same time,

~*{a]ttempts-to replace the term in this area with 2 ¢all for responsibility-sharing or the “equal -

E e e

balance of efforts” between the Member States have had little impacfgomth&w;zwthe pnh}-w et e e T

““Prof
3

lic'debate has been fé“d’?'ﬁﬁmﬁigle_mgpn_gpd T Dewan, ‘Why §t}_1t_e_s_ Don't Defect: _Ret_’ugeé
ection and Tmiplicit Burden-Sharing'-
F/ 1hielemann-Dewan-WEP.pdf> accessed 17 August 2017 oo

(2013)-n.2 <hitps// personablse.acak/ thielemmar - - oo o S T
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~-United Nations; article 1(3);* and there was also no explicit discussion on which of

 the terms should be preferred.” Indeed, the final wording of recital 4 of the preamble
contains different terms in the French (‘solidarit¢) and English {‘cooperation’) versions
respectively®

The fact that the appropriate terminology to use was not clearly resolved at the

time the 1951 Convention was drafted hag bothwli_;;ggiguti;;u,an_d,_sub,stantive.,repercus...

- sions today. The terminology used to describe the burden-sharing principle continues
+-to-shift;-often-according to-rhetorical expediency. This is problematic because argu-

ably the unclear nomenclature with respect to the burden-sharing principle has only
added to the difficulties faced in identification of its normative content and what it does
or does not require of States, If it is not known what a principle, rule, or obligation is
called, it is difficult to be clear about what it requires of the actors that are subject to it.
Clarifying the differences in terminology is, however, beyond the scope of this article.
In the interests of simplicity, albeit perhaps somewhat unfashionably, the term ‘burden
sharing’ is preferred and should be understood to refer to all the terminological variants
mentioned above.

1.3 Architecture of the 1951 Convention

The 1951 Convention is, together with the Statute of the Office of the United Nations
High Commissioner for Refugees (UNHCR), a foundational pillar of the modern refu-
gee regime.** Adopted by the United Nations (UN) Conference of Plenipotentiaries on

% Art 1(3) of the Charter states that one of the purposes of the United Nations (UN) is to ‘achieve
international cooperation in solving international problems of an economic, social, cultural or
humanitarian character and in promoting and encouraging respect for human rights and for fun-
damental freedoms for all without distinction as to race, sex, language or religion’: Charter of the
United Nations and Statute of the International Court of Justice (adopted 26 June 1943, entered
into force 24 October 1945),

®  See, however, part 3.2.2, regarding a somewhat confusing exchange between France and the US
on the difference between ‘collaboration’ and ‘cooperation’

M Recital 4 of the preamble in French reads: ‘Considérant quil peut résulter de Toctroi du- droit

dasile des charges exceptionnellement lourdes pour certaing pays et que la solution satisfai-
sante des problémes dont I'Organisation des Nations Unies a reconau la.portée et le-caractére
- internationaux, ne saurait, dans cette hypothése, étre obteriue sans une solidarité internationale’

{emphasis added).

2 ... For further details with respect to the refugee regime in place prior to 1950 and the context of

“the 3rafting of the 1951 Convention, see ¢g: C Skran, Réfygeek in Inter-War Europe: The Emergence
of a Regime (Clarendon Préss 1995), G Loescher, Beyond Charity: International Cooperation and
 the Global Refugee Crisis (Oxford University Press 1993); E Haddad, The Refugee in International

—~-Society: Between-Sovereigns-(Cambridge Universiy Press-2008); ‘P~ Orchard; ATRight o Fleg: "I

Refugees, States, and the Construction of International Cooperation (Cambridge University Press
--2018); M.Price, Rethinking Asylum: History, Purpose and Limits (Carbiidge University. Press

2009); L Holborn, Refugees: A Problem of Our Time, vol I (Scarecrow Press 1975); Nationa

- Population” Coureil,Nativial Popilation Councils Refugee Review (Australian Government o
. is noted that miany States, including significini host States, are not. .- - o onmoe o L
parties to the 1951 Convention and that the modern refugee protection regime now. extends. - ...

 Publishing Service 1991).-

- beyond the T9ST Corvention to include a range of hard and soft law iristryments or principles
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~the Status of Refugees and Stateless Persons; held in'Genieva from 2 to 25 July 1951,%

and entering into force in April 1954, the 1951 Convention broke new ground in sev-
eral respects. For the purposes of this article, the most significant were twofold,

- First, by adopting a general definition of a ‘refugee’ based on a well-founded fear
of being persecuted on various grounds (race, teligion, nationality, membership of a

particular social group, or political opinion), the 1951 Convention went further than,

earlier refugee treaties, which had referred to specific national and ethnic groups ra-

=:ther.than-establishing generalized-criteria that cotild fit fitiirs sittations? = albsit lirh.

ited by the geographical and temporal restrictions contained in article 1B, Secondly,
unlike previous refugee instruments and institutional arrangements, including under
the International Refugee Organization (IRO) (1946-52), the purpose of the 1951
Convention was to set out internationally consistent standards of treatment for refu-
gees in their host countries, including access to courts (article 16) and the labour
market (article 17) on a ‘national treatment’ or ‘most-favoured nation’ basis. In other
words, the 1951 Convention was essentially an agreement between States as to how
they would treat refugees on their territories and the bulk of the 1951 Convention's
provisions concern the rights and obligations of refugees in the territories of contract-
ing States.?

Contrary to contemporary criticisms that the 1951 Convention is too narrow to
accurately capture the full scope of displacement, at the time, therefore, it was seen as
imposing significant obligations on host countries. The 1951 Convention notably did
not address the question of admission to any country or establish a right to seek and
enjoy asylum. Further, it did not apportion responsibility between States, for example

(eg regional instruments and customary international law in the case of the former; and con-
clusions on international protection adopted by UNHCR's Executive Committee and General
Assembly resolutions in the case of the latter). Accordingly, any analysis of burden sharing as
contained in the 1951 Convention is not conclusive as to the operation of the burden-sharing
principle in the refugee regime as a whole,
*  The procedural history of the 1951 Convention is summarized in GS Goodwin-Gill, ‘Convention
~ Relating to the Status of Refugees, Protocol Relating to the Status of Refugees” (UN Audiovisual
Library of International Law, 2008) <http:/ /legalun.org/avl/ha/prsr/ prst.html> accessed 5 May

7 See eg Convention relating to the International Status of Refugees (adopted 28 Qctober 1933,

ot b o bomo

. entered into force 13 June 1935} 159 LNTS 3663, art 1 (*The present Convention is applicable to
- Russian, Armenian and assimilated refugees, as defined by the Arrangements of May 12th, 1926,

and June 30th, 1928, subject to such modifications or amplifications as each Contracting Party

~may intraduce in this definition at the moment of signature ot accession’), - -

* .- See 1951 Convention, art 1A(2) (‘as a result of events occurring before | January 19507 and art .~ ..

"?t-vl'B'('li)(i;j‘ffillo&iﬁg"State'é' td’limit"ob'li'gations ¥ évents occurring in Europe before 1 January
1951,

¥~ J-F Durfeux and ] McAdam, Non-Refoulement through Time: The Case for a Derogation Clause

.. Refugee Law 4, 6; Goodwin-Gill {n 26}; Holborn.(n 25) 84 (noting that ‘[t}he effect of the. e

Convention was to'establish a code of the basic rights of refugees, rights which signatories of the

L qr.l.?..enggpf.le.qgg.fj:.thc..ms.elve_%f?ﬁ-qy&.\—?,.}-.. S




*The question of international suppor

...by.prescribing which State-should deal with a claim to refugee status or establishing ~
" quotas for admission.*® The exception to this was the draft burden-sharing provision,
ultimately included in recital 4 of the preamble, which will be addressed below,

2. ANALYSIS OF THE TRAVAUX PREPARATOIRES: EFEORTS TO

lieve the
numbers of refugees was initially considered for inclusion in the operative part of the
1951 Convention, explicitly linked to the question of admission as well as efforts to
recognize a right’ to seek and enjoy asylum along the lines of article 14 of the Universal
Declaration of Human Rights.*' The original draft text of the 1951 Convention pro-
posed by the Secretary-General in January 1950 included a ‘chapter IT’ entitled ‘admis-
sion; which contained the following article:

Article 3

1. In pursuance of Article 14 of the Universal Declaration of Human Rights the
High Contracting Parties shall give favourable consideration to the position
of refugees seeking asylum from persecution or the threat of persecution on
account of their race, religion, nationality or political opinion.

2.The High Contracting Parties shall to the fullest possible extent relieve the
burden assumed by initial reception countries which have afforded asylum to
persons to whom paragraph 1 refers. They shall do so, inter alia, by agreeing to
receive a certain number of refugees in their territory.®

In the discussion of this draft provision, it is striking that the practical need for States
to come to the assistance of overburdened receiving countries with respect to refugees,
at least in certain circumstances, was not called into question by any delegation. The
United Kingdom (UK), for example, reiterated that ‘[i]t was only natural’ that ‘countries
geographically adjacent to the refugees’ countries of origin’ should ‘wish the burden on

~them to be shared;-and that ‘it was to be hoped that [other counties] ‘would provide

them with all requisite assistance, as in fact {they] had already done in the past’®

At this same time, it is also striking that; despite the proposed inclusion of the heed
for burden sharing in the operative part of the text, there was never any intention to

en’ on States receiving large

INCLUDE BURDEN SHARING IN THE OPERATIVEPART OF THE

~~make draft-article Seither Jegaly binding ot fore precise il teems of State obligations.
. For example, in the comments on the text by the Secretary-General, it was clarified that

®  Goodwin-Gill (n26). - - T
-~ Universal Declaration of Human Rights (adopted 10 December 1948) UNGA res 217 A(III).

" Ad Hoc Committee on Statelessness and Related Problems, ‘Memorandum by the Secretary:

—General-Annex; Preliminary Draf Convention relating to the Stafus of Réfugees (and Stateless

p———— “fﬁ".ﬁ?ﬂ?)jﬂﬂg:EEQ!}QH}LQ@LId;SgQuzit)mﬁollnci1,?1;7N?dO’CE’/’AC)B212:(3:_]51’1’@@49599 ., e

33 Ad Hoc Committee on Statelessness and Related Problems (1st Session), ‘Summary Record of .. : .. S
the Seventh-Meeting, UN-Eeonomic and Social Councl; UN doc B/AT 32/SR7 (3 Tebriary
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-..the article ‘does-not touch on the actual status of refugees and lays down no binding
Jlegal obligations. It does, however, indicate a number of guiding principles which it

might be thought desirable to incorporate in the Convention!* The rationale for draft

article 3(2} above,* as set out by the Secretary-General, was that ‘[o]wing to their geo-
graphical position and liberal traditions, some States are destined to become the initial

reception countries for refugees, and that ‘[i]t is but just that other countriesshould =~~~

- not.allow these [States] to bear the whole burden and by agreeing to admit a certain
--numberofrefugees to their territory should assumie their equitable shizre!% Again; how:

ever, the Secretary-General stressed that ‘[c]learly no binding and precise obligations
can be imposed on Governments — for example by specifying the extent to which they
must agree to receive refugees on their territory. It is for this reason that the Article
includes the deliberately vague form of words: “a certain number of refugees™¥

The failure of draft article 3(2) to propose any concrete or binding obligations served
as a basis for several States to object to its inclusion in the substantive part of the 1951
Convention, essentiaily as a matter of legal drafting. Venezuela, for example, observed:

that it was generally accepted in international law that only those provisions
which imposed obligations on the signatories were included in the articles of
international instruments; clauses containing statements of principle, hopes,
wishes, etc were generally inserted in the preamble and not in the operative part.’®

As chapter 11 'did not ... impose any specific obligation’ but ‘simply stated a gen-
eral principle), the text ‘was unnecessary, since it was obvious that the effectiveness
of the convention would depend on the goodwill and the spirit of solidarity of the
signatory States,* : o S : o

Similarly, in objecting to the clause, the delegate from the United States (US) noted
that his country ‘was in no way seeking to avoid the obligations of international soli-
darity} rather ‘[t]he question ... was whether the obligation to relieve the burden of
the initial reception countries should appear in the operative part of the convention’™
Several States advocated for the draft burden-sharing provision to be included either
in the preamble or in a General Assembly resolution.* Indeed, Brazil suggested.that

*  Ad Hoc Committee on Statelessness and Related Problems (n32).. .

3 The discassions ‘on‘the issues with respect to adiiiission in pira 1 aie not summatized in this

article. However, it was the strong.position of the US, in.particular, that.the Convention-must

~----finding.a reception country; otherwise he- would never-obtain the status of a refugee and would

* " ing o establish who should ‘admit thém and in What circomstances”: Ad Hoc Commitice on
. Statelessness and Related Problems (n 33) para 29, France strongly opposed this, noting [i]twas
& indisputa_bie that the most essential, most urgent and primary right for the refugee was that of

: '_:&eal with the rights of refugees who had already been admitted into a country, without seek-

never be able to benefit by the legal protection provided by the convention': at para 42.

-#¢....Ad Hoc Committee on Statelessness and Related Problems (n32) 22, - = "

¥ ibid23.

o dbidpara e

e Al Hoe Cotiifiiites o1 Stateléssness and Related Problems (n 33) para8 _

% ibid paras 38-39,

— -~ For example, Venezuela: ibid para 12.

i
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-a.General Assembly resolution could ‘stipulate the method by which that principle
‘of international solidarity could be put into practice,” while the US said that ‘in the

interests of [receivmgkcqqqggigs]l it would be better for the problem to be rajsed in‘the

- United Nations rather than within the framework of the convention’®

France was the primary proponent of retaining chapter Il in the operative part of the

1951 Convention, for reasons that ggj}lﬂ_qbggxplgxe,d‘ﬁuther....in,par.t..g below: The delega:

~-tion'objected to removing the clause, arguing that: -

if countries far from those from whence the refugees were coming were not
prepared to make some effort to relieve the burden assumed by initial recep-
tion countries, the latter would be unable to support indefinitely the consider-
able commitments resulting from their liberal policy and the Committee’s work
would be absolutely purposeless, '

France stressed that ‘[a] wish expressed in the preamble of the convention or in a sep-
arate text would certainly not have the same force as a moral obligation set forth in the
body of the convention’* With respect to allegations that the language of the article
was ‘vague), the French delegate, Mr Rain, stated that ‘he feared that the article would
give rise to insuperable objections if the obligation stated therein was couched in more
explicit form* The Chairman (Canada) also defended the proposed clause, arguing
that the Committee ‘should not allow itself to be excessively influenced by legal consid-
erations in seeking to formulate provisions to ensure that a certain category of human
beings, the refugees, should receive the minimum of consideration to which they were
entitled’” Denmark noted that first asylum countries ("which received refugees and for

- which it was in practice impossible to-question their admission’} required assurance

that other countries ‘would favourably consider admitting refugees’; otherwise, ‘[i]f
such assurances were not given to countries of initial reception, some of them might be
somewhat apprehensive about opening their doors to refugees’*

part of the 1951 Convention. The question of finding another place’for the reference,

either in the preamble or a resolution of the General Assembly, was left open.

42

iidpaca 17—
“ ibidpara39e.. . . ..

4 ibid para 14, - : e .
~*ibid-para 22. See also ibid parz 44 (noting ‘2 mere expression of hope in the preamble or in 2
separate resolution would 1ot have the same binding character as a moral commitmient explicitly

—-accepted by plenipotentiaries o behalf of the States principals).

* ibid para 43 ("Certainly, all delegations were fully aware that their countries were under 3 moral

~obligation-to assist the ifitial feception countries to solve the refugee problem and that it was

advance how it would be put into.practice in each particidlar case’); < =

v‘mpossibleto—spg;;if}texatt]y;the-extent-oE-that--ob]igation”b’éf’:i‘ﬁ'ﬁé"it was nat possible to foresee in

ibid para:19;-=r e

- fhid para-30 -
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- Following the vote, the Chairman specifically stated that ‘he hoped that the funda-
- mental idea of that clause would be expressed in the generous spirit which the initial

reception countries had the right to expect.” And, in prescient remarks, the Director
‘General of the IRO cautioned that:

one of the fundamental characteristics of ‘_t,h_g_4rc;fugee,‘,problem.‘produged--by---the--- e

- Second World War and its aftermath ... has been the continuing influx of refy-

~geesinto.certain-countries which have been called ipon to bear the brunt of pro-

viding first asylum, It would ... be opportune for an attempt to be made on the
international level to deal with the problem of admission, and also to provide
some means whereby the burden imposed upon countries of first asylum might
in some degree be shared by the other members of the international commu-
nity of nations through the inclusion in the international convention relating to
the status of refugees of provisions concerning the admission of refugees ... the
Director-General of the IRO therefore considers that it is his duty to point out
the special need for the inclusion in the draft Convention Relating to the Status
of Refugees of provisions concerning admission, and that a failure fo include any
such provision will leave g most serioys gap in the Convention.®®

3. ANALYSIS OF THE TRAVAUX PREPARATOIRES: INCLUDING
BURDEN SHARING IN THE PREAMBLE

After early attempts to include burden sharing in the operative parts of the 1951
Convention failed, the focus then turned to the preamble.®’ The text of what became
recital 4 was initially proposed by France as follows:

49

But considering that the exercise of the right of asylum places an undue burden
on certain countries because of their geographical situation, and that a satisfactory
solution of a problem of which the United Nations has recognized the inter-
national scope and nature cannot be achieved without international cooperation
tohelp to distribute refugees throughout the world &

dbid paras0.

Emphasis added. Ad Hoc Committee on Refugees and Stateless Persans, ‘Refugees and Stateless

_rersons, Compilation of the Comments of Governments and Specialized ‘Agencies on the

-Report of the Ad Hoc Committee on Statelessness and Related Problelﬁé'(Do'cu'rh'gﬁt E/161 8),
‘Memorandum by the Secretary-General, UN Economic an'dVSocizif_ Council, UN doc E/

- AC32/L.40 (10 August 1950) 20-23, paras 4 and 13, -

The preamble was discussed by the Ad Hoc Commiittes on Statelessness and Related Problems -~

X l()ja;uary = 16"'Febri|ary"]'950)"ﬁﬁd'ilié'SGEiﬁl Committee of the Economic and Social Council

(meeting in July and August 1950}, The draft refugee definition and the preamble as amended - ©

"":'were"adépted’b)'fthe Economic and Social Council on 11 August 1950. See further Goodwin.

Gill{n25)

52

it A 2Ot

.. Emphasis added to highlight language that was ultimately changed or deleted in the final version” = = e e
of therecital 3§ adopted. France: Amendment to the Draft Convention relating to the Statusof

o Refugees UN'dGE B/L T (29 uly 1950) parad. =~
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.. Following the Spanish Civil War and the Franco dictatorship, France had received
and assiimed ‘primary responsibility for some 500,000 refugees from Spain,®
Speaking as a host country that had experienced what has come to be known as-
© @'mass influx* the delegate from France, Mr Rochefort, consistently expressed

concern throughout the negotiations that if the ‘burdens’ experienced by refugee-

receiving States were not accounted for, the 1,25__1,‘,_Comf,ention.‘might.-be_wun-able-- -
"~ to'be meaningfully applied in practice. In justifying the insertion of recital 4, for
~example,. the French-delegate noted ‘that"[t]he grim reality which the Ad Hoc

Committee would have to take into account was that 2 number of countries were
overburdened with refugees and were threatened with continuous new intakes’
The French delegate stated that ‘[i] that situation were not taken into account, the
instrument created might prove incapable of serving its purpose’ss Foreshadowing
the views of many receiving countries today, France also emphasized that geog-
raphy would mean that some States would always receive larger flows of refugees
than others;" the need for the 1951 Convention to ensure ‘equity’ for those States
in this respect;" and the fairly onerous obligations that the 1951 Convention
imposed through the generalized refugee definition and the high standards of

®  See further Skran (n 25) 59 (noting that ‘{a]lthough the number of Spanish refugees approxi-
mated the number from the Third Reich, this exodus differed in that it took place within a much
shorter period of time, and the responsibility for assisting the refugees fell to one country, France.
- They did not have major difficulties in finding temporary asylum in France but, once there,
they still needed some form of international legal protection and a means of carning aliving while

- they waited and hoped for revolution in their home country’). o ' '

 While there is no accepted international definition of a ‘mass influx’ {or large-scale refugee move-
ment), it has been characterized as involving either a sudden large number of arrivals, or more
steady but frequent numbers of arrivals over time. See UNHCR, Discussion Paper (n 8). See
further Durieux and McAdam (n 29} 3.

*  Economic and Social Council, “United Nations Economic and Social Council Official Records’
(11th Session) 406th ineeting, UN doc E/SR.406 (11 August 1950) 275.

7 Noting that ‘[t]he trath was that certain European countries were the victims of their geo-
graphical situation which hiad madethem, for more than-30 years;-a haven of refuge in'a pat-
ticulatly disturbed part of the world”: Social Committee, ‘Summary Record of the Hundred

I
!
#
b

. August1950)8, . ...

s The wording proposed by the French delegation presented the problem of refugees in terms that

‘were.equitable both for the refugees themselves and for the countries receiving them'’: Social

. Cgip_nii_ttee,,,‘Sununary Record of the One ljg;}gl;e@_ﬂand_Six_t_ieth_Mccting’,-Ecdnomil:‘and-Social s

dnd_Fi_ftyaE‘rghth Meeting, Economic and Socig] Council, UN doc E/AC.?/SR.IS_S {15

~Counlcil, UN doc E/AC.7/SR-160 (22 August 1950) 26; “[t]Jhe Committee should not lose sight

of the exceptional burdens assumed by certain countries or the need to-submit for signature

. 'b'yfiﬁécéiie'rﬁiﬁéﬁfs“e'specia!'ly’ébncemed a text which they would find equitable’; ibid 27; the

‘French amendment endeavoured toprovides definitiorrof the refugee probleniwhich would ba

. .equitable both to the refugees themselves and to the countries which granted them hospitality’s

s -ibid-12; “Therightsof couritties of refuge should be safeguarded, as well as the rights of refugees’;

~~Beoriomic and Scial Comncl (35 276~
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treatment to be provided by contracting States, despite the Convention’s temporal
~and geographical limitations*

-As with the brief discussion that took place whenkthe.burdenusharing principle was

considéred for the operative part of the 1951 Convention, no delegation ever contested
the basic fact that burden sharing would be necessary to support receiving countries

in some cases. The US, for example, noted that,_,uf[i]__twwent...without-usaying-that—---there' T ——
- ~should b¢ fittérnational co-operation to alleviate the burden falling on certain coun-.

... tries because. theirgeographical situationwis such thit an inordinately large number of

refugees fled to them’™ Some delegations went further, referring, in the case of Mexico,
to the fact that the clause ‘had the further merit of seeking to awaken a feeling of col-
lective responsibility* Nonetheless, despite their in-principle support for the need for
burden sharing in practice, the discussions among the drafters of the 1951 Convention
reveal certain ambivalences about both the form and substance of recital 4 of the pre-
amble and indicate that its ultimate inclusion in the 1951 Convention was the result of
comprormise in both respects. These issues are addressed in turn below,

3.1 Questions of form: does recital 4 belong in the preamble?

There was significant discussion and divergence of views among delegations on the ap-
propriateness of including the draft burden-sharing recital in the preamble. This was
because the recital arguably went beyond the scope of the 1951 Convention which,
as outlined above, was essentially an agreement between States as to the standards of
treatment to be applied to refugees found on their territory. For example, Belgium was
‘not opposed to the ideas expressed in the amendment, but considered that they had
no place in the Convention’® Denmark’s delegate noted that it ‘commended his entire
support in matters of substance; but some of it, perhaps, went beyond what one would
expect to find in a preamble, although the points covered would require consideration
sooner or later'® Most clearly, the representative from Canada stated:

®  Noting ‘the Convention itself would entail considerable abligations._for. the Contracting
Parties": Social Committee, ‘Summary Record of the One Hundred and Sixty-Seventh Meeting’,
Economic and Social Council, UN doc E/AC7/SR.167 (22 August 1950) 6-7. The French

. delegate particularly ¢mphasized.his concern about the breadth-of the ‘definition ‘of a refugee’
under discussion: ‘Never before had a definition so wide and generous,_b_u_tha]s_on_s_o_.dangerous 1o

the receiving tountiies, been mut forward for signature by- overnments’s Economic and Social

”C.O!H:lq:_l {n $5) 276. Further, "Mr. ROCHEFORT (France) thought it impossible to begin the
 general discussion on the definition of the word “refugee” without first considering the preamble
to:the Convention relating to the Status of Refugees .., The French delegation would, indeed,
find it impossible to give an opinion on the specific issue of the definition of the ‘word “refuges”

e e s i

AT T o s b e

<" Economic and Social Council (4 $5) 278,

-“unless it-could-at-the- éanié'fimé"express its views on the refugee problem as a whole’: Social

Committeo_: (ns57)s.

o qnm'«LCommiF!ﬁ@;f&unnnar;cke’cn’rd?jf—fHéfeﬁ’é:Hundre-d"an‘d‘Sb‘tt}'i‘-"Si)'it‘H”Mé'é'"fi'Hg}”“EESﬁSiﬁ}EN'T"I_ )

o) Conncl LN docE /A T/SR.165 (20 Auguat 1980) 17555405 ST i S065 r n i

~#-Social Committee (s 59y,

e
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-.....the draft Convention laid down a series of obligations towards refugees in any
: ~ country, but contained no article regarding the distribution of refugees. The pre-
: amble should surely be directly related to the matter of the Convention. In short;
‘the paragraph amounted to an acceptance of a decision on high policy and was
therefore unsuited to form part of a preamble to a convention conferring speci-
fied rights on specified categories of refugees.™ S —

. Ag with the initial:discussions addressed-in"part 2 above, delegations opposed to the
clause largely advocated for its inclusion in a General Assembly resolution instead. The
US stated that ‘the substance of the text might be incorporated in a General Assembly
resolution, where it would be more proper and effective’® India was ‘opposed to insert-
ing in the preamble something which went beyond the scope of the definition or some-
thing which was not normally considered proper in such a preamble}* and likewise
suggested that the reference would be better suited to 2 General Assembly resolution, s
One State - Belgium - took the Opposite position, suggesting again that the clause be
inserted in the operative part of the Convention,® a proposal that was not taken up by
other States.®

Over the course of the negotiations, France was insistent on the inclusion of the bur-
den-sharing clause in the preamble and, despite the concerns expressed by a number
of delegations above, France’s persistence ultimately prevailed.” However, the French

e s e e o s, ot

*  Social Committee (n 61) 19. This statement was also supported by Belgium: ibid 20.

% Economic and Social Council (n $5) 278. See also Social Committee {n 61) 13, with the US
delegate again noting his ‘only doubt’ to be ‘whether those provisions should ge into a preamble
atall ... much of what the French representative proposed to add would be better adopted in the
form of a General Assembly resolution’

% Economic and Social Council (n538) 279

Social Committee (n 61) 18-19.
® “This delegation, however, would like to go still further and insert after article 26 of the draft

Convention another article drawn up in the same tetms as those used in the fourth paragraph of
the French amendment’: ibid 16-17, i - s
%" Despite France’s initial advocacy for burden sharing to be included in the operative part of the
1951 Convention, France also appeared to reject the Belgian suggestion to put the clause ina. . - T
 Dew afticle, although the delegate’s reasoning for this was not exactly cléar; he noted simply that - “ g
it ‘would be difficult to find a suitable place for the fourth paragranh, re[ating_to_theundue.bur-..-..
e CerEain cotntties had fo bear, in the substantive portion of the Conventio_n’_:_ ibid 17. The
. French delegate later reiterated that he would indeed have preferred to see 'Ehé"burdeh-shéfi:ig
provision:in the substantive part of the 1951 Convention: some provisions had been placed in
--the preamnble which he wonld have preferred to see in the body of the Convention itself, particu- - O
larly those stating the need for international cooperation’ Conference of Plenipotentiaries o the ~ v e e
Statusomeeﬁ:gees and Stateless Persons, ‘Summary Record of the Thirty-First Meeting, UN doc
A/CONF2/SR.31 (29 November 1981325, . . .. ... ... .. ..
~ M The French de'ieg;-ite ultimately insisted on the inclusion of the recital, and threatened not to sign
the Cur‘venﬁomwithout:z‘t:flheuburdeu-sharing"recitaf“wa's'i‘:iitié‘hy rejected by the Committee _ o
... A0d watered down in the new draft proposed by the UK: See eg ‘§oéial Committée, ‘Sumamary. |~ 7 e
sz Record O M One Himndred and Seventieth Méétingi'Ecdnom'ic and Social Council, UN.doc .o
i -""--"'W'“*'“"""B;@C;?ZSB;HQ*ZS—A%QS_trijQSQ)ﬁSrff]hough‘.the_preambfe had originally been based on'a
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i R

: . - . delegate’s argumentation provided a first indication that, whether the. result of wishful

é " thinking 6r otherwise, he may have been inclined to give more weight to the preamble

: than is usually accepted as a matter of international treaty law, an issue addressed fur- -

therii part 3.2 below. In dismissing the inclusion of the draft burden-sharing recital in
a General Assembly resolution, for example, he noted:

' Sifice 3 preamble formed an integral part of a convention, it carried greater weight 3
--than.a General Assembly resolution; ‘Althotgh he did niot wish to cast doubts on the

value of resolutions adopted by the General Assembly, he ventured to suggest that

in practice some of them had had very little positive effect. On the other hand, the

preamble, being bound up with the Convention, would have the same authority as

the Convention itself, It was for that reason that the French delegation was pressing

for the inclusion in the preamble of the ideas jt had put forward, especially as the

Convention itself would entail considerable obligations for the Contracting Parties.”

The French delegate also stated that ‘[w]hereas the General Assembly’s vote was bind-
ing only in the moral sense, signature and ratification [of the Convention] imposed
financial and other contractual obligations, and ‘[t]hat was why, in the draft preamble
that it had submitted, the Erench delegation had asked that the problem be presented
in truly international and equitable terms’”

To summarize, while the factual premise in terms of the need for burden sharing to
support receiving States in certain circumstances was generally supported, it appears
that many delegations recognized at the drafting stage an inherent inconsistency in
inserting the burden-sharing recital into the preamble, given that its relationship to
the substantive provisions of the 1951 Convention was unclear. The fact that the draft
burden-sharing recital was ultimately retained in the preamble was a compromise, giv-
ing it more weight than a mere reference to the need for burden sharing in a General
Assembly resolution, without going so far as including the clause in the operative part
of the Convention.

i
R
i
i

3.2 Questions of substance: does recital 4 have anylegaleffects?

Compared to the questions of form, the discussion among delegations about the intended
scope of the draft burden-sharing clause and its legal consequeénces for States was more
limited. However, the travaux prépartoires raise a number of questions in this respect,”

_French proposal, ithad emerged from the Committee shorn of a clause which he felt to be essen-
- tial, and the French delegation would vote against it if it were put to the vote as it stood” Further,

‘his delggafion,was nolongerinaposition to discuss certain articles of the draft convention, since—

————neitherinthe preamblenorin the m’a"in’ﬂbb’dy"of the instrument was there any safeguarding clause
relating to any exceptional situations which might later arise’: Social Committee (n59) .4z, -
-£Social Committee (n'59) 67,
™ Social Committee {n S7) 6=7 -
BA the time the 1951 Convention was_drafted, the law,.of'treaties'wgs;;ﬁ:"g_qdiﬁéd but consigted T e

e o a-body-of principls that was widely Seai constituting customary intemational law. The
. ‘,,.......,...u.ViennanGonvention"qp:‘th“e_"“_T of ‘Tréaties adopted 23 May 1969, entered into-force 27 Jantary . -
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. As_.various_ delegations appeared to recogriize, is indicated jn parts 2 and 3.1 above, it
“is generally accepted that preambular recitals do not establish binding legal obligations

for State signatories to an international convention,™ The function of the preambleis to

- outline the purpose and considerations that led the parties to conclude the treaty. Thus,

while preambular recitals are not ‘legally powerless’ in that they may have (sometimes

quite considerable) weight in terms of treaty illtergl:gfca,tion,.,an_jssue-zCo-nside-red--brieﬂy- e e e
-1 part 3.2.3 below, they ‘contain only exhortative clauses and do not create any legal
--commitmentabove and beyond the s¢tial taxt oF s treaty”™ Nor do they make ‘substa-

tive declarations of rights or obligations:®

Against this background, part 3.2 considers three possible legal effects of recital 4
that arise to a greater or lesser extent from the discussion among the drafters of the 1951
Convention: (1) recital 4 as having a force majeure effect; (2) recital 4 as creating positive
obligations to assist overburdened receiving countries; and (3) the role of recital 4 in inter-
preting the other substantive obligations contained in the 1951 Convention. As will be evi-
dent below, the main focus was (1), with (2) and ( 3) considered only in passing. For each
of these issues, links to and implications for contemnporary doctrinal debates and practical
challenges in the day-to-day application of the 1951 Convention are highlighted, as relevant.

3.2.1 Recital4 asa 'saﬁzgaarding clause? The French delegates position

Although preambular recitals do not generally establish binding legal effects for States
parties to a treaty, the remarks of the French delegate indicate that he had refatively am-
bitious expectations from the inclusion of the burden-sharing recital in the preamble,
Namely, at many points throughout the negotiations he appeared to characterize recital
4 as a ‘safeguarding clause’, which could Justify a State’s failure to implement some ofits
obligations under the 1951 Convention in certain circumstances.

The obligations flowing from the convention were such that the day might come
when certain countries might find it impossible to honour them: hence the
hecessity of certain safeguarding clauses. France herself could not be bound by
the convention were it one day to be again faced with an influx of refugees as large
-aswas that of the Spanish Republican refugees, amounting to 500,000,

- 1980) 1155 UNTS 331 (1969 Vienna .Cbn.wenﬁon) is now seen as'stating the general international

[aw of treaties, K Zemanck, “Vienna Convention on the Law of Treaties” (UN. Audiovisual-Libray y

"‘m:'—fg—:&:""be'éﬁgue’('n 74).

-.of International Law, 2009) <http:// leg_zi!.un.org/ avl/ha/velt/velt html> accessed 2 February 2017,

.”..._7“. --See: M Mbengue, ‘Preamble’, Max Plarick Encyclopedia of Public International Law (2012)

- <http://opil.ouplaw.com/home/EPIL> accessed 2 February 2017, MH Hulme, ‘Preamble in

- . Treaty Interpretation’ (2016) ‘164 University of Pennsylvania Law Review 1281; R Gardiner,

Trmfy—fnrtgrp»feteﬁqn ( Oxford University Press 2008) 18687, - -

’  Hulme (n 74) 1308; see also the comments of Venezuela in part 2 (n°38). Hulme cites.the

“UN Convestion on International Multimodal Transport of Goods as an exception to thisrule,

wutai:ﬁngfmuiupie«det-a1ledw-Obiigationsﬁn“its“p'fé“amble, but also notes that it never entered

(74 T305 65114,

:nto force, having failed to.receive. the requisite number of signaturés and ratifications: Hulme. . o oo
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- Furthe;:.. T

§ Certain countries not represented at the presentmeetingmight find that they were
- Dotin a position to give effect to every article of the Convention. Investigation
would then reveal that the problem was perhaps beyond those countries, and that
it could not be considered that everything was cut and.dried and that they were - rn o e
therefore failing in their duty by not applying the Convention in its entirety. It
.. was.obvious; therefore; that steps should be taker t5 ensure that the 1 |
was applicable in their case: Hence he felt the mention of ‘international collab- g
oration, which had proved its efficacy, should be retained, so that a State which !
failed to carry out its obligations under the Convention would not be regarded as |
:
j
i
f

6nvention

at faultif it found itselfin a position which was really beyond it. ... It was not out
of the question that France, for example, would have to deal with a huge influx of
refugees. If so, international collaboration would be the only remedy. Without it,
the Convention would become quite inapplicable,

These extracts suggest a desire on the part of the French delegate to elevate recital 4
to act almost as a force majeure clause,” excusing States experiencing farge num-
bers of arrivals from the breach of at least certain of their obligations under the 1951
Convention. Consistent with this, at a later point in the negotiations, the French dele-
gate even sought to include in the 1951 Convention’s reservation clause (article 42) a
-statement that reservations would not be permitted concerning the preamble or articles ;
which included recommendations, an effort that was rejected by other States on the
basis that the preamble did not Impose any obligations.*

The French delegate was, however, somewhat vague about exactly how recital 4 :
could operate with force majeure effect in practice. At other points in the discussion, he i
seetned to downplay the importance of the recital, characterizing it as ‘the recognition
of a de facto situation, rather than a statement of a specific obligation and 4 minor
matter compared with the obligations which it [France] was willing to accept

His delegation considered that the. preamble represented the only raturn asked
of the international community in exchange for the recognition of its right to
determine the status of refugees in the reception countries, such return taking
-~ the form of a definition; not of the refugee himself, but of the refugee problem,
in fair and accurate terms.in.confopm; ty-with-reality-and-the aitis putrsued. The

™ Social Committee (n 70) 11-12. S
7 . There are several definitions of force. majeute’ See eg J Currie, Public International Law (Trwin ) R
 Law 2001) 419, defining ‘force majeure’ as a justification advanced to counter 2-claim Of state T T

. ‘""i-»spons'ibiliiy'—on'f}ie'basfs*thﬁt"thé’éllegedly internationally wrongful act of a state is due to an
unforeseen event or irresistible force, beyond the control of the state, which makes it materially
—impossible for the state to réspect ah nternational obligation’
% __See AA,Hocreommin‘n’on’RFﬁrgees-and15t—ate]eSS“PersonS;"’Su"mmary Record of the Forty—'l’hir_cfWt‘w L
. Meeting’ Economic _aqd.So_c_ial__cquncu,.UN.,doc.,E/Ac.-sz/SR.%-(-2'§i§e1é.tgmhe:;1.95o..)_7,;ﬁ.:j:,.;..:'.:,:,: S
- "4’"-‘--e:ij(;'xiférence“ofPie'n1potent1ar1es onthe Status of Refugéés and Stateless Persons (n69)29. . o

=

-u--Economic-and"chi_a‘LCq_
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-~ preamble itself was amodest ong, simply a compromise which the French delega-
* tibn'thought a sincere one and likely to prove acceptable to all in jts entirety, since

it formed a coherent whole, ® -

The vagueness of the French position is best exemplified by the statement below -
downplaying the insertion of the burden-sharing recital on the one hand; butalsoreit

-erating thatit could be a ‘safety clause’ for certain States unable to implement their 1951
-Convention obligationson the gty == =75 e

[TThe Erench amendment +++ Was not a request to governments, byt only a
statement of certain obvious truths, with an indication of certain situations
which might arise and, in that event, of the conclusions to be drawn from them,
Recalling once more the undue burden which France had had to bear in the mat-
ter of receiving refugees, he thought that all European countries which ran the
same risks should be conscious of the need for including such a safety clause in

the Convention.% -

In terms of specifying the scope of the recital that the French delegate had in mind, the
extract below is probably the most helpful:

the original text, which alluded to the exceptional position of certain countries
was, he felt, indispensable for continental countries liable to be faced with 2
large-scale influx of refugees. It had been argued that the Convention did not
govern the question of admission, but continental countries had no choice in
the matter. When faced with a flood of refugees upon their frontiers, they could
not help but grant them a right of asylum, and possibly refugee status. In the
case in point, the normal application of the Convention might be completely
invalidated. If, for example, as had already happened, a State was suddenly called
upon to take in half a million refugees, certain provisions of the Convention, par-
ticularly those relating to housing and the right to work, could not be applied

_ without presenting the country concerned with problems which, temporarily at
least, would prove insoluble. In such a case there would have to be international
collaboration, and it was therefore not demanding too much of countries of im-
‘migration to ask for the implicit appeal ... to be retained,®

This statement by the French delegate is notable, in-that he presumed that recejving
States would have ‘no choice’ in terms of the admission of refugees to their territory,

even in cases of mass.influx. Rather, the issue was which other.obligations contained

“in thie 1951 Convention States might potentially be unable to fulfil for large numbers -

¥ Social Committee \n61)22. Similarly, “The preamble to the Convention should contain various

..., Social Commitiee (n$7) 11,

general—ideasfsziving;ce’r.tam_guar-anteesWto-‘the'" Contracting States,

exceptional circumstances from extendin

alCommittee (n 59} 17.

should they be prevented by L
g the benefits of the Convention 103 few. hundsed.op .. oo

i"g_s_»‘gr_ntheija_EﬁS’df;t_ietugees:and Stateless Persons (n 69) 25226, ~
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- unless international assistanc_g_:yyas_'_fqrthcqmi'ng__; and here France singled out the

tights to housing and to employment as examples.

No State pressed the French delegate for more,,details‘on‘howra-‘simple‘ preambular
 tecital could work to excuse a State from its Convention obligations, and in what cir-

cumstances.* Only one delegation, the UK, offered an alternative interpretation of the

clause, in justifying the removal of part of the_ﬁb_u:den:shaxing_..reci-tal;—f_rem therevised s

preamble at a certain stage of the discirssiors.”” The representative noted that while jt . |
+~had not been-omitted fronrthe-Utiited Kingdom amendment by way of dissent from

the statement of fact which it contained, which everyone fully recognized’ the fact
was that;

he had doubted the value of introducing in a few words the idea that some other
form of international action was necessary. If the notion of international sol;-
darity was retained, it would, he felt, be interpreted merely as referring to inter-
national solidarity achieved through the signing and ratification of the present
Convention

In other words, for the UK, the simple fact of signing the 1951 Convention was in itself
the ‘international cooperation’ that was referred to in the burden-sharing recital of the
preamble. This highly limited interpretation of recital 4 was not commented on by any
other delegation, however, ultimately leaving the fravaux préparatoires inconclusive as
to any State agreement on the scope of the recital,

That recital 4 could in practice operate in the way envisaged by the French dele-
gate is questionable from an international legal perspective, Just as 2 preambular recital
does not usually create substantive rights and obligations, a point noted by several
delegations in the context of the ability to make ‘reservations’ to the preamble, dis-
cussed above, it would also be highly unusual for a preambular recital to excuse State
responsibility for failing to meet treaty obligations. For the French delegate, it appears
that his ‘quixotic quest’™ to argue that recital 4 would have a force majeure effect was
yet another compromise ~ the ‘next best’ option once it became clear that a positive

8- Although certain States, ihéluding Pakistan, recalled the function of the preamble in general
terms: see (n 123) below. While a number of States, including Switzerland, Germany, Sweden,

;and the Netheilands, altimately expressed support for the French delegate’s remarks, itis not

.
E.
é
4

 clear from the record whether they were merely welcoming the sentiment he_expressed.with

respect t the fieed Tor burden sharing in certain circumstances, or his explicit charac__te:_‘ization of _

'_ recital 4:as force majeure’: ibid 2728,

& 'Speciﬂcally, the amendment proposed by the UK read: ‘Considering that a sat_i;fgc_t_orf solution

-~of a problem of which the United Nations has fécbgniz'ed the international scope and nature can-

not be achieved without international cooperation’s A Taltkenberg and -G Tahbaz; The Collected

) ,,;ﬁ,,W,Tmﬁaux—PrépafEafaires’qfthe"l'%1 Geneva Convention Relating to the Status of Refugees, vol 11T “The
Conferenf:? of Pl‘eqipg_tgp_t;a_r_igs_ on the Status of Refugees and Stateless Persons, 2-25July 1951°

: {D&Ji('::h"Refu:geé‘ Council1 989) 29 (noting the UK amendment made in UN docA/CONE2/99,

para-3)
para-3.

encapsulati

... Conference of Plenipotentiaries on the Status of Refugees arid Stateléss Persons (n69) 20, e e e
: f the French del-.

~— Thanks to-otie oF e anonymous reviewers for this suceinct

egatelposition e
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: -_-_ob_ligatiq_x_]_to__pr_ovi_d_‘e_.ass‘is;an_c‘:e‘ to host countries would not be forthcoxﬁing (see fur-
* ther part 3.2.2 below),

In hindsight, however, the practical concerns raised by-the Frenchdelegate'regard-‘

ing implementation of mmany 1951 Convention obligations in mass influx situations

have arguably proven founded, even if his legal ‘solution; treating recital 4 as a force

majeure clause, has not been explicitly reh't:g_i_p,n,_b,,}aa.ny,.State....hl.prgctice;-many‘-S-tates -

. ,,compelIing:protections""providéd"bjr'"'ihé”l' 951 Conventi

admitting large numbers of refugees de facto suspend all but the ‘most immediate and
on, upholding the principle of
non-refoulement (article 33) but not many of the social and economic protections it pro-
vides to refugees.* In recognition of this reality, it has been suggested that the incorpor-
ation of a derogation clause for mass influx emergencies in the architecture of the 1951
Convention, akin to those found in human rights law, would address the practical gaps
in application of the Convention which arise during large-scale situations.” Experts
have been cautious to note that, as in human rights law, under such a derogation regime
certain fundamental rights would need to be treated as non-derogable, including article
33 (non-refoulement), but also potentially article 16(1) (access to courts) and article 31
(from whicha non-derogable guarantee against arbitrary detention could be derived).”
There is also related literature, stemming from the work of Professor Goodwin-Gill,
elaborating on the contingency of the principle of non-refoulement over time? and the
notion of ‘temporary refuge'® This work suggests that in the context of large-scale
movements there cannot be either a presumption or a reasonable expectation that a
local durable solution, encompassing all the social and economic protections contained
in the 1951 Convention, for example, will be forthcoming,” In doctrines of temporary
refuge, the need for burden sharing by the broader international community to find
durable solutions, including through resettlement, is given great prominence.*

*  Durieux and McAdam (n 29).

* ibid I3, noting that 'the international community seems to have conceded that granting full
Convention rights to refugees in mass influx situations cannot be realistically pursued’ and ‘[t]he
price that States have demanded in accepting the obligation to admit large numbers of refugees
and asylum seekers is a de facto suspension of all but the most immediate and conipelling protec-
tions provided by the Convention’

* ibid 21,

B ibid 13-15,
" __Goodwin-Gill ‘invokes 2 dynamic concept of “temporary-refuge™as-the ‘practical consegiisiies

of non-refoulement through time, providing “a platform upon which to build principles for ref.
- ‘ugees pending a durable 'soiuﬁoh,'“'vv}h'e'réby minimum nghts and standards of treatment may
be secured”: J-F Durieux, “The Duty'to_ _Ré_sc;_u_¢ _R_e_fuge.cs' {2016)28 International Journal of
Refugeé Law 637, 639, citing Goodwin-Gill and McAdam (n 11} 343, See also GS Goodwin-

R

~Gill, "Non-Refoulement, Temporary Refuge; and the “New” Agylum’Seekers”in-D-Cantor-and—-
J-F Durieux, Refuge from Inhumanity? War Refugees and International Humagitarian Law (Brill

... Nijhoff 2014); GS- Goodwin-Gill, “Non-Refouleriient and the New-Asylum Seekers" (1 98'5.'—"86}

26 Virginia International Law Journal 897,

*—Durieuxand McAdam (29) 13; Giting GS Goodwin-Gill, The Refug
edn; Oxford Usiiversity Presg 1996) 30 -t Hiiniiiidt i s i

_* Durieux (n94) 639-40, citing Goodwin-Gill and McAdam (n-11) 344 (‘Non

""if"“femﬂ:!'t'hrm;g_h-j -

i :Ir:r:ter_paﬁpml@a_w@nd_ e e e e

-~ time is posited as “the core element both promoting admission and protection, and simultaneously
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ing State in refusing to admit refugees in the first instance. Again, he appeared to believe

receiving States would have ‘no choice’ in this,_xegard..(this-sen_-timent--was-suppm'te“d by

Other States, including Denmark).”” His concern was rather with being in a position

--t0.assure-other:1 95*1f@'onven'tidr'ifﬁghté'fé”léi'gé numbers once refugees were safely on

French territory and had been granted initial asylum, and he singled out rights such as
those related to housing and labour market access, o

In practice, however, there have been instances where host States experiencing mass
influx have gone further than the French delegate appeared to envisage, using an ab-
sence of sufficient international burden sharing to justify the closure, or threatened
closure, of their borders to refugees ~ in other words, denying even admission and
temporary refuge* Some of the most well known examples of successful large-scale
burden-sharing arrangements, including the Comprehensive Plan of Action for
Indochinese Refugees and the Humanitarian Evacuation Programme for Kosovar refu-
8ees, were triggered in response to such actual or threatened border closures by receiv-
ing States.” Further, while not explicitly making a force majeure argument, a minority
of host States have sought to argue that violations by receiving States of the principle
of non-refoulement in the absence of sufficient support from other States would be a
responsibility shared by the international community. Turkey, speaking in UNHCRs
Executive Committee in 1987, argued as follows:

The principle of non-refoulement ... had to. be scrupulously “observed,
Nevertheless ... countries of first asylum or transit ... faced with the difficulties
of repatriation and the progressively more restrictive Practices of host countries,
might find themselves unable to continue bearing the burden and, for want of
any other solution, come to regard refoulement as the only way out, If that should
oceur, they would not be the only ones at fault, since the responsibility for ensur-
ing the conditions necessary for observance of the non-refoulement principle
rested with the international community as a whole, '®

. ex.-nph';'tsizin.g the responsibility of nations atlarge to find Idurable] solutions” ... because %n admjpeeees

- ® . AsDurieny

tinng Iaege FiHbers 5F persons in need of protection andin scrupulously observing non-refoulement,
. the State of first admission can be seen as acting on behalfof the international community™).

{n94) 640 notes, the non-refoulement norm has a ‘modality of nop-réjection at the

ARy -y‘-.m..m‘.m--.w—e..-,«-mmn_—..-..“..

border: See generally K Long, ‘No Entry! A Review of UNHCR's Responses to Border Clogitres.

—in"Situations - of -Mass "In'ﬁux""'('2010)'"7<"http:/ /www.refworld.org/docid/4¢2 1ad0b2 html>

o g,
b } i 8 B AL 1 00 PR L1 1 0
160 ﬁxccutiveeqmnﬂtte'e:.(.’38th--‘bessmn);“‘Summary“Re"C"di‘d”"'o’f “the 418§ Meet;ng’, UN doc A/

“The-Mediter

thens, Naples, and Istanbul

(14 October 1987) pata 74 (M Yaviizalp (Turkey)), €ited in GS Goodwin-Gill.- - oo oo o
{2016) 28 International Joutnal-of - -
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- This argument by Turkey is effectively an‘echo of the French delegate’s position in the
‘travaux préparatoires: that in the absence of sufficient international support, receiving
States should not be held responsible for failing to uphold their refugee protection obli-

~ gations. However, Turkey goes one step further, in applying this reasoning to the fun-

damental principle of non-refoulement and access to asylum, as opposed to the 1951
Convention’s economic and social protections.

T InTresponse to such arguments, UNHCRY Executive Committee and UNHCR =
.Atself have. stressed -that-an-absence of buirden*sharing ‘does not fustify a failure by a

State to implement its fundamental refugee protection obligations."” For example, in
Conclusion No 85 (XLIX) (1998), paragraph (p), UNHCR'’s Executive Committee:

Recognizes that international solidarity and burden-shating are of direct import-
ance to the satisfactory implementation of refugee protection principles; stresses,
however, in this regard, that access to asylum and the meeting by States of their
protection obligations should not be dependent on burden-sharing arrange-
ments first being in place, particularly because respect for fundamental human
rights and humanitarian principles is an obligation for all members of the inter-
national community, "2

‘" UNHCR, ‘Annual Theme: International Solidarity and Burden-Sharing in All Its Aspects:
National, Regional and International Responsibilities for Refugees, UN doc A/AC.96/904
(1998) 3-4 <http:/ Fwwwrefworld.org/docid/4254bc2f0 htmls accessed § May 2016 (*Under
the terms of international law, primary responsibility for protecting and assisting refugees and
returnees lies with the States which are hosting them ... While regional or international burden-
sharing initiatives may be needed to assist host States in fulfilling their obligations towards refir-
gees and returnees, these should not be seen as in any way diminishing the responsibilities of
host countries’), See also Saxena (n 14) 303; Goodwin-Gill and McAdam {n 11) 339 ("While
35 a matter of law, international protection is not contingent on burden sharing, there is some
acknowledgment that practical responses to alleviate the pressure on countries of first asylum
may be necessary to ensure that the principle is not violated’), There are also those who have
sought to argue that the non-refoulement obligation may be conditional in some circumstances:
see eg Baruteiski and Suhrke (n 15) 107 (‘Given the consensual nature of treaty law, we cannot
expect states to assume an obiigation to allow refugees admission onta their territory if there is a

serious-threat that this would lead {6 national destabilization. The most basic principle in'inter-

hétiéﬁél féfugee law, non-refoulement, should be read in this perspective’), See also JC Hathaway, ...

~The Rights of Refugees wider Titernational Lav (Cambridge University Press 2008) 358-59 (“The

duty of state parties to tespect the principle of non-refoulement (atleast on a temporary basis) is
in fact balanced against a duty of international solidarity owed by other state parties to the receiv-
. ing country’). Compare Hurwitz (n 12) 145, stating that ‘[t]hese views may be reconciled by

'diffe:qr;tjat'ing non-refoulement and its corollary,mtyhejgrari_tiug oft_emporaryfeﬁ:ge—br—-—“admis&ion", T

—-which is absolute-and unconditional. frony asylam understood as a more permanent protection

given to refugees and predicated on the existence of effective burden-shating! This latter position

s in line with theories of non-refouleimeit through time and temporary refuge, highlighted above,

" UNHCR Executive—{a‘—ommittee;Gontlusi"dr'{;Né’»%’SJvXEEG};”Gon‘clusion"“ﬁff""I”rit"e”fﬁitib”ﬁélMWWWM

...Trotection (1998). This position, which decouples. the-obligation ‘to-provide admission and.
"-,--w?protection-"against"'rejouiement—from the provision of sufficient international support by the
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- To reiterate, while it was suggested by some of the drafters of the 1951 Convention that the
' burdeni-shating recital in the preamble could potentially operate as a force majeure clause

with respect to certain of the obligations contained.in the 1951 Convention, it does riot’

~ appear that, even for the French delegate, this was intended to apply to the most fundamen-

tal issues of access to asylum and protection against refoulement. Today, the status of the prin-

cipIe of non-rfjoulement —asa principie of cugto_maxy jnter_mfjona_l_:jaw_l,(!}e____would__l-n____any_ e e e e e
et be Tikely fo frump” any right of receiving States to make respect for non-refoulement .
-.€ontingent. on-burderrsharing as alegal matter; even

even in cases of force majeure, s noted by
authors in the derogation context,™ [ other words, even if the absence of sufficient burden
sharing could excuse a failure by receiving States to implement certain of their obligations
under the 1951 Convention in cases of mass influx - and this would certainly require further
consideration - it is unlikely that this would extend to the non-refoulement obligation.

The French delegate’s position with respect to the force majeure effect of recital 4
was legally questionable, However, it did succinctly foreshadow a range of legal and
practical issues that continue to affect the day-to-day operation of the refugee regime,
with echoes in both the doctrine of temporary refuge and arguments for the need for
a derogation regime in the 195] Convention. Nonetheless, while in practice burden
sharing can be essential to the ability of refugee-receiving States to protect and assist
large numbers of refugees, other States remain unwilling to be bound by any such posi-
tive obligation to provide this assistance, an issue addressed briefly in the next section.

322 Recital 4 as establishing a ‘positive obligation’ on other States to assist
refugee-receiving States?
In terms of the ‘legal effects’ of recital 4, the key argument of the French delegate was on
its potential to justify or excuse the failure by receiving States to uphold some of their
obligations under the 1951 Convention in the event of mass influx and in the absence
of sufficient international support. The French delegate did not seek to argue explicitly
that the preambular recital could create a positive obligation or responsibility for other
States, or the international community at large, to provide such assistance to receiving
States. Although at one point he described the burden-sharing clause as amounting to

-an ‘implicit appeal’ in this regard,'** this was as far as he was prepared to go.'%

Cinternationial community Kas been criticized by some authors, who suggest that it ‘contributes to

deepening, rather than bridging, the gap between the peremptory nature. of the non-refoulement-

rule an‘"d‘t]_i‘éf“cilscretlonary character of international solidarity construed as “burden sharir_xg"’_: N

) Durieux (n 94) 640 (characterizing this as the"-protection'béfor'é'bizrder'i-'shér'ing' &éditiqr{’)_._

:“’_-‘ . -See eg UNHCR, ‘Advisary Opinion on the Extraterritorial Applic_a_t:i_ox} of Non-Refoulement
i+ Obligations under the 1951 Convention telating to the Status of Refugees and Its 1967 Protocol’
'(26,_Ianuary—2007) ,<http.-//ijrefwggld*o_rg/,.docidM.SfI-—?éIai4—.-ﬁtml>i—accessed“5'Mav’2016j B ——
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Prohibition to the Test’ (2016) 46 Netherlands, Yearbook of International Law 2015: 273,
- Goodwin-Gill;“Tempotary Refisge’ (i 64):

% See (n92),

... Conference of Plenipotentiaries on the Status of Refugees and Stateless Petsing (n 69).26. L e
=See-also{n-84 ) with Frines noting that the preamble was not intended to be a ‘request’to. .o

“governments,
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- The question of whether recital 4 could potentially generate positive obligations for

‘States to ‘cdoperate’ was, however, raised in passing during a rather confusing exchange
between the US and Franceon the meaning of the phrase ‘a wide degree ofinternational
- cooperation''” In response to a request from the US delegate to clatify this language,

France noted that:

"I term Solidarité used in the French text (‘collaboration’ in English) was cer- )

. tainly.-wider.than ‘cooperation; which réferred “to States which would accede to
the Convention, whereas the former might be extended to cover States which,
while not signing the Convention, would be in a position to help in the solution

of certain aspects of the problem. The word Tequires’ might well be used in connec-
tion with the cooperation of States signatory fo the Convention.\%

In other words, the French delegate sought to imply here that ‘cooperation’ could be
said to be required’ of State signatories to the 1951 Convention - that is, to constitute
an obligation on their part. However, this exchange is unclear on its face as to whether
the ‘requirement’ would simply be to coopetate with the High Commissioner for
Refugees (ultimately included in recital § of the preamble) as opposed to a requirement
to come to the assistance of overburdened receiving States. The French delegate’s sug-
gestion that international ‘collaboration’ would equate to ‘solidarité’ in French and that
this would apply to States who were not party to the 1951 Convention — as opposed
to ‘cooperation’ which would be narrower and only apply to States parties ~ also indi-
cates some efforts to distinguish between the terminology of ‘cooperation’ as opposed
to “solidarité’ (‘collaboration’), along the lines addressed in part 1.2 above. This issue
was not discussed further, however, ' '

Aside from this exchange, the potential of recital 4 to establish a positive obligation
on States to cooperate generally or to assist overburdened host States specifically was
briefly mentioned by other delegations only with a view to clearly rejecting any such
consequences, In an exchange on the language in the original draft proposed by France,
which contained the qualifier that international cooperation would be undertaken to
Tedistribute refugees throughout the world, some States-quickly noted that they would

not be in a position to accept refugees from other countries, Ching, for instance, stated:

TR,
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- "].."l.\i.s”e:;:ch.a.x.lge. took place when the standalone burden-sharing draft recital had_been.deleted

froniT thie draft preamble, and the Erench delegate had proposed to re-insert the nieed for ‘cooper.

- ation’ between States into the recital regarding cooperation with UNHCR' (éi%én_t'u_a'_lly.fec'ital

6.of the. preamble): Social Cominittee (n 70) 10. The draft clayge unde_:l discussion read: ‘the .

~High Commissioner for Refugees will be called upon to supervise the implementation of this

Con,v,ention,withoutipsiuggight o{j_qh,c;,,fa;,t_,that;thegieﬂ"cctiveimpleméntatibil'ofthié Conventign T

can-only be-obtained with the fall Cooperation of States with the High Commissioner and with

a wide degree of international cozoperation. Specifically, the US asked ‘what was the exact sig-

: 'hiﬁéance'*'af"‘fli'ej;f&ﬁﬁ‘sed phrase "2 wide degree of international cooperation”, which was not

altogether clear

J— ~hRcation atd propesed Aliernative language, the US delegate reiterated that he felt that the last .. .

1%, .ibid 10 (emphasis added). it should also be noted thatin response-to the French delegate’s clagi. s e e

"nhras_,gga;_id‘e_'t@:_r_;ib’_tl_iiﬁﬁquhgr{flga_h@:15 of the paragraph and Was.only confusing’: ibid 11,7 7 T
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- In connexion with the reference in the fourth paragraph to the necessity fot inter-
 natiorial co-operation to help to distribute refugees throughout the world ... the
Chinese Government was not in a position to accept refugees from other coun:
 tries, though in the past China had played its full part by giving asylumn, particu-

larly to White Russians and Jews.!0?

T Ultifmately, he reference to the redistribution of refugees ‘throughout the world’ was.
~removed.by. the‘:.:drafting—-i"c'omﬁiitfée}”Ié'aififfg'”:si'ﬂﬁ')'rj;‘ the reference to ‘international
cooperation” without further elaboration. This appears to remove any implication
that States would be required to participate in the physical distribution of refugees. In
addition, the removal of this language suggests that the drafters may have been keen
to prompt ‘cooperation’ without specifying its ends or forms. This has, in principle,
rendered the actions and contributions by States that may amount to burden sharing
more flexible, encompassing more than the sharing’ of people, to include material and
financial assistance.'? Despite this, arguably the ‘sharing’ of people through places for
resettlement or other physical relocation schemes is still seen as the ultimate form
of burden sharing today, and whether burden-sharing arrangements are assessed to
have been successful or not is often linked to the number of resettlement or relocation
places that have been offered by third States.!!! The provision of financial and mater-
ial assistance by governments to States hosting large numbers of refugees — through
UNHCR, other UN agencies or non-governmental organizations, or ditectly via for-
eign assistance — takes place more or Jess routinely,"'? but on its own ig rarely seen as
sufficient to constitute ‘burden sharing;, and indeed sometimes leads to allegations of
‘burden shifting’1*
More generally, there was discussion among the delegates about whether recital 4
created ‘obligations’ However, it appears this was not about whether the dause would
bind other States to come to the assistance of overburdened countries. Rather, it related

' Social Committee {n 61) 18.
"0 See eg UNHICR, Discussion Paper (n 8) 15. -~ e
" For “example, ‘successful’ burden-sharing arrangements, such as the Comprehensive Plan of
Action for Indochina Refugees and the Humanitarian Evacuation Programme and Humanitarian. -
o Transfer Progranime for Kosovo, involved significant relocation o resettlement efforts. See (n
' 15) Although of the ‘CIREFCA’ (International Conference qn_nCﬁntral.,A,mgriQan-Refugcc.,}
“examiple Which focused on voluntary repatriation and local integration, with only a symbolic
e .:.nur_n_ber. of refugees being resettled to third couritries. See M Bradley, “Unlocking Protracted
- Displacement; Central America’s “Success Story” Reconsidered’ (2011) 30 Refugee Survey -

O g o e i s

i Quarterly 84,7 SRR 7
T VAdmittedl)G—Chm“ic u“derﬂ,mé!?g,gfbum_a_u_itari_an,_oper'ationslfm%nrefdgeés~has becéﬁle'in‘cjéais;”" i
ing!y—'—pi‘bblemaéi'crsee"’ég"UNHCR,’"‘GIéBE} Appeal 2016-2017 {2016} <http:/ fwwwanher,

Org/gr16/index.xml> accessed 31 January 2017, . ..o oo
1 'l?iél'éf;éhééméht'ﬁmi;'éen Turkey and the EU has been a case in point. See eg J-B Farcy, ‘EU- .
,,,,,,,,,Turkey—Ag;@gmentnS’oiving~~the-vbU--ASYIum"erisiror‘Creanng ' Neéw Calais in Bodrum?' (EU e e
oo Immigration and Asylum Law.and Policy; 7 December 2015) <http://euniigrationlawblog.en/eus ... L. PSS ——
ke agremantaliing th i aylan-cis orcresting mewealus, o
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- .-fo concerns that the proposed language of the recital, referring to States that were over-
*burderied ‘dire to their geographical situation; created obligations for such States with
respect to the admission of refugees or their right to seek asylum-—both of which were
“otherwise absent from the 1951 Convention.™* In response, the French delegate noted
that: ‘the reference in the fourth paragraph of the preamble to the undue burden placed

on certain countries was merely a statement of fa,gt,.__and,.was..in.no-way-designed—to--creai:e‘“' e

~alegal obligation’; ™ and Fre proposed to teriiove all ré'fel_"g_n_c_:_é_to___ge?g_rapm_c_a] situation, .

-~ 3galtnoting.that the-adoptioirof the textwoald w5t be regarded as imposing on States
‘any obligation in respect of the right of asylum’ " In response to these concerns, the
reference to the ‘right’ to asylumn was ultimately changed to the ‘grant’ of asylum," and
the reference to the burdens on States due to their geographic situation was removed.

To sum up, the drafters did not appear to consider that recital 4 of the preamble, on

its own, would create a positive obligation on States or the international community to
‘cooperate’ to come to the assistance of those States receiving large numbers of refugees.
Unlike the 1951 Convention, there are treaties which do contain clear legal obligations
to cooperate in their operative parts.!'® At the same time, today it is well recognized
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For example, Chile suggested that ‘on the grounds of legal drafting the reference in the fourth
paragraph to the geographical situation of certain countries should be removed’: Social
Committee (n 61) 14. Belgium noted that ‘the Chilean representative had made some very per-
tinent juridical observations on the geographical situation and the right of asylum referred to
therein”: ibid 16-17.

ibid 18,

ibid 17,

The representative from the Netherlands proposed that the words ight of asylum’ be replaced
by the right to seek and to enjoy asylum in other countries’, the wording used in para 1 of art 14
of the Universal Declaration of Human Rights. The UK then suggested that the point made by
the Netherlands might be met by the substitution of the word ‘grant’ for the words ‘exercise of
the right’ in the first line. Conference of Plenipotentiaries on the Status of Refugees and Stateless
Persons (n 69) 28-29,

See international environmental Jaw {eg UN Framework Convention- on Climate” Change'

{adopted 9 May 1992, entered into force 21 March 1994) 1771 UNTS 107, various references
inart 3 (‘principles’) and art4_('c_o_;qm@tt__r}quts_’)__a_mgngs_t_qth,ers),and.internationa]-mari‘time law

{eg Tiitetnational Convention for-the Safety of Life at Sea (adopted 1 November 1974, entered

into force 25 May 1980) 1184 UNTS 278, regulation~_33,_1_:lf(fCon_tracting—--GovermnentS'shall

"under the current regulation does not further endanger the safety of life at sea. The thtiagting

. coordinate and cooperate to ensure that masters of ships providing assistance by embarking per-
8008 in distress at sea are released from their obligatiors with minifmum further deviation from

the ships” interided voyage, provided that releasing the m:a_g.t_eir_gf_ the ship from the obligations

Government responsible for the search and rescue region in-which-such Assistarice is renderad

'sha[!"éjvc'ercise"m'imary responsibility for ensuring such coordination and cooperation occurs,

—safety, taki

s0 that survivors assisted are disembarked from the assisting ship ‘and delivered to a place of -
Account the particular circumstances of the case and guidelines developed by .

Mthg;(ﬂrganizat'm’n?]iﬂhese?-cases;"-th-e"releva'nt CoRtticting Governments shall arrange for such L

... disembarkation to be effected: assoon ‘a5 Teasonably Ega_cjlc&bje’) Seas;m:]ar]yhltemat:ona] T L I

Lonvention on Maritire Search and Rescue (adopted 27 April 1979, entered into force 22 Junte - - - mrr e e

881405 UNTS 119, para 319, ===
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that the line between ‘hard’ and ‘soft’ obligations to cooperate can be difficult to draw, -

for changes in law and practice in other fields, with calls for.cooperation ‘hardening’

~ into more binding commitments over time, !1° Accordingly, despite the fact that this

was not envisaged by the drafters at the time, this does not in itself preclude recital 4

from providing a genesis for some positive obligations__pr_uhe.,paxt..of..the--inte_m-ational R

R :,'197679,Vienna,Convention, art31; Hulme (n74):1300, -

- COIMURIEY 10 assist overburdened host States. ™ This would re quire further analysis.

323 Relevance of recital 4 for interpretation of other provisions in the 1951 Convention
The preamble of 2 convention, while generally not laying down binding obligations in
itself, can play an important role in its interpretation.™ Article 31 of the 1969 Vienna
Convention states that the preamble may constitute ‘context’ for the purpose of the in-
terpretation of a treaty: notably, a preamble may provide evidence of a treaty’s object
and purpose. ' As stated by Gardiner, ‘the substantive provisions [of a treaty] will usu-
ally have greater clarity and precision than the preamble but where there is doubt over
the meaning of a substantive provision, the preamble may justify a wider interpretation,
or at least rejection of a restrictive one’!23

Despite the potential significance of recital 4 for the interpretation of the operative
provisions of the 1951 Convention, this issue was little discussed among the draft-
ers of the text - although they were clearly aware that the preamble was relevant to

" See eg Rio Dectaration on Environment and Development, Annex I of the Report of the UN
Conference on Environment and Development, Rio d¢ Janeiro, 3-14 June 1992, which includes
directives for States to cooperate on specific issues in principles S, 7, 13, 14, 24, and 27, as well
as the overall goal of achieving ‘new levels of cooperation among States, key sectors of societies
and people’ in the third preambular recital. See generally CM Chinkin, “The Challenge of Soft
Law: Development and Change in International Law’ (1989) 38 International and Comparative
Law Quarterly 850; G Shaffer and M Pollack, ‘Hard vs Soft Law: Alternatives, Complements
and Antagonists in International Governance’ (2010) 94 Minnesota Law Review 706; Delbriick,
“The International Obligation to Cooperate’ (n 19).

~120Not least through subsequent practice in'the'applicatifr)nr of the 1951 Convention by its parties.

See 1969 Vienna Convention, art 31(3Kb) (“There shall be taken into account, together with
~thecontext .. any subediiéné practice regarding the agreement of the parties with respect to its
interpretation’). See further part 3.2.3 below,
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et Shee preavbler g discussions among the drafters with respect to recital 4, may also, arguably,
pre . 4 pec veciia, ay guably

" he rél_f_a_vamjx_l_applying art 62 of the 1969 Vienna Convention (‘Fundarhental change of circum-
~stances’), also known as the principle of dlausida rebus sic stantibus. Thanks to Professor Guy §

- Goodwin-Gill for this suggestion.

‘“"""Gardinerﬂ(n'——74)"—‘—i—ﬁ8?71.——’1'he'iiﬁpoffant’roie"that can be played by preambles in treaty interpret-

ation was notably de_mon_stra_tgc_i: by the Appeltate Body of the World Trade Organization in the:

‘USlslii"iir'{p':G'ése'?with*'thé:'Ap‘p’ellate Body using a reference to the objective of sustainable

S "P}bliil.aition'of@ertaiﬁ“shii'mp and Shrimp Products,

d"‘”’1"‘Pment'iMh&Dl'@am.hle;oﬁthe:‘/.\LTOuAgreement-to"interpreta"‘sub'sraﬁt'i'\‘ie“p“f‘o’ir“iéi?iﬁ'ii'f"t'HE’wW_ S
1994 General Agreement.on Tariffs and Trade: Appellate Body Report; United States Import L
WTO doc WT/DSS8/AB/R (12 October . ... ... ... .

1998) discussed inMbergae (574).
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. laterpretation in principle. In objecting to the inclusion of the burden-sharing recital

in the preamble on the basis that it was unrelated to the substantive provisions of the
text, for example, the delegate from Pakistan noted that a preamble usually has two

~functions: to provide an account of historical antecedents of the operative part and to

provide a key for its interpretation, !

The relevance of recital 4 in interpretingA the scope of the_various ,,proujsjogs..og. S —
~rthe 1951 Convention also remains largely unexplored today. Noll, for example, has

...xelied on recital 4.to.read-the ,-reference‘-'to'"‘coniin'g*diféé'tly’ in‘article 31 of the 1951

Convention narrowly, arguing that recital 4 suggests that refugees were not to be
contained in countries of transit, and thus they should generally be protected against
penalization for unlawful entry or stay if they move onwards and seek protection else-
where.'* However, there are broader questions that warrant further exploration. Given
that recital 4 contains the only reference to ‘asylum’ in the 1951 Convention, it may be
useful in explaining and interpreting the temporally contingent character of the various
tights in the 1951 Convention. I particular, and along the lines considered in part
3.2.1 above, while the French delegate’s characterization of the recital as a force majeure
clause appears to be legally dubious, there could be an argument that recital 4, coupled
with the differing levels of ‘attachment’ specified for different rights and protections
contained in the 1951 Convention, would indeed justify an interpretation that would
make international burden sharing a condition for the fulfilment of those rights over
time by host States. More broadly, recital 4 could also be relevant in interpreting the
limits and legality of ‘safe third country” and refated practices, which are sometimes
Seen as attempts to ‘shift’ responsibility for refugee protection to others,'”

The purpose of this article is to better understand the original intentions of the drafi-
ers with respect to recital 4 of the preamble. Further, with respect to the travaux pré-
parétoiies'themselves, Hurwitz notes the potential limitations in using them to inform
interpretation of the 1951 Convention, ' Accordingly, a detailed analysis of how recital
4 affects the interpretation of other obligations in the 1951 Convention, or indeed
broader practices in the refugee protection regime, is beyond the scope of this article.

1% Social Committee (1 61) 21,

¥ G Noll, Article 31, Refugees Unlawfully in the Country of Refuge’ in A Zimmermann (ed), The

o 1981 _C'__onv_en_h_’qn:_lﬁgl;_z_p’ng’ ty théﬁS_Ijrétys"'ofR'@fugéei and Its 1967 Protocol: A Commentary (Oxford

University Press 2011) 1256-57.
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B4 Thanks to-omeof the SRGHYIHOUS feviewers for this suggestion. See further Durieux and McAdam

“ 29) 14-15 (noting that the 1951 Convention architecture is deiib'eré\teiy characterized by a

- gradual improvement of standards of treatmenit over time, with access to such rights depend-

«ent on the nature of :;he:_i-éfuggé’s 's_tay.'in_the host State, and that this differentiation appeats to
give States some latitude in providing Convention rights to_persons. artiving. in-a-mass-influx

Tsitvation) T

¥ On ‘safe third coum_:ry'_c&_)n_cepts_, _s_et}__fg_;_'_t_h_e_rgenerally___]_,__e_gomsky (3) i

AP According to art:32 of the 1969 Visitiia Convention, the preparatory work of a treaty may consti-

tute supplemcntaW—meansfoFinterpretatféh?ﬁlfc?&ﬁé&iQrﬁﬁowever;"a‘g‘ﬂﬁrﬁi‘ti"‘(E'"I'Z)""I".'S"Z'"" _
. Totes: “The fravaux préparatoires should be used with particular caution in the case'6f the Refugeg " e e
u-Gon‘iention;'given"th'a'r"oniy 26 States participatedin the drafting of the Conventiontowhich 44
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.. However, this would be.an essential next step in bg_tt_e_nj _u'nde_;'s__tanding' the legal effects

of recital 4 in moderiy refugee law,
" 4. CONCLUSION

This article has considered in detail the discussions among the drafters of the 1951

Convention with res,p_,e_ct,to...thevdraft..bu-gden-s_ha.ring-provisi_onuItim"ater"é?:ihféiﬁéd'ih mm———

‘recital'4 of the preamble, This serves to better understand the origins of the principle of
~buarden sharing ifi the contemporary refugee regime.

In particulas, it has been demonstrated that there was considerable divergence of
views among the drafters with respect to the form of the draft burden-sharing recital,
in terms of the appropriateness of including it in the preamble, as well as its scope and
legal effects, with France seeking to imbue it with a far-reaching force majeure char-
acter. The fact that recital 4 was retained in the preamble appears to be the result of
political compromise, which provides some context for the ongoing ambivalence with
respect to the principle today.

While legally dubious, the arguments of the French delegate on the force majeure
character of recital 4 also foreshadowed ongoing tensions in the 1951 Convention re-
gime that have never been resolved, The purpose ofthe 1951 Convention regime was to
set ont certain obligations that bind host States in relation to refugees on their territory,
irrespective of the size of the refugee influx or how unevenly distributed refugee-host-
ing responsibilities may be. But practically, it is inequitable, and in some circumstances
impossible, to expect States to provide permanent protection!® including all the rights
and obligations in the 1951 Convention to large numbers of refugees, for increasingly
protracted periods of time, without predictable and sustainable international support,
including physical relocation of refugees to other countries in some circumstances.
With the significant scope and scale of the Syria conflict,” as well as longstanding
host States such as Kenya and Pakistan threatening to return all refugees on their ter-
ritories,"* this unresolved structural tension in the design of the 1951 Convention (or
‘most serious gap’ in the words of the Director General of the IRO)'¥is arguably a chal-
lenge for the viability of the regime as a whole going forward.

~—Despite-this; the travaux préparatoives confirn that in 1950 the political appetite to

establish binding, positive commitments to burden sharing with respect to refugees was

- not there. ‘The F rench delegate insisted oni the insertion of the burden-sharing recital
‘into the preamble based on an unders tanding that certain States would always be liable

1]

——to-receive moretefugeey than others by virtue of their geography. The burden-sharing

12 Subject to.the cessation of ref_'ug_ee_stafﬁ_s underart 1C of the 1951 Convention.

1% See eg UNHCR, ‘Syria Regional Refugee Response; updated tegularly <http://dataunherorg/ .o

syrianrefugees/regional php> accessed 3 fune 2016

1 See eg with respect to Kenya, "Has Kenyas Brinkmanship over Dadaab, Worked?' (IRIN, 15

o June 201 6}J<'}'1'ttp:7—/—w'u;w.ir'ihném;éré/éﬁ‘d[féié‘/ 2016/06/15/has-kenya’s-brinkmanship-over-

dadaab-worked?utm source=IRIN#=tth exinstdeTstoryronreme rgencies&oatm

.qa-'-npa-ig-n;5344.24:.8.'5-.‘5.5.:'-B.S:S_EMAI.L;ENGLlS,H_.;AL-L&utm_;mcdium:enmil&ut'mr_:_.__._"_'_4'_‘:”' R
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.. ecital was simply one attempt to respond, more or less successfully, to potential issues -
- for individual States that could resulf frofn this, -
Since the drafting of the 1951 Convention, the refugee regime has had over 65 years
~to-evolve-and-expand; with i abundande of developments in terms of normative
instruments, institutional frameworks, and State practice. The adoption of the New
Yotk Declaration in 2016, and its explicit commitment to a more equitable shaving
----0f the-burden-and-responsibility for hosting and supporting the world's refugees may
further advance the debate,,:pgr,t_i,cularly;if ,a;forwardelooking::.'g!obal ‘compactonrefus
 gees’ is successfully adopted in 2018. This article has also briefly highlighted critical
work that could be done in clarifying the implications of recital 4 for interpretation of
the substantive provisions of the 1951 Convention and in considering the potential
‘hardening’ of the burden-sharing norm in the refugee regime over time. The analysis
of the travaux préparatoires contained in this article is thus just a first step in seeking to
better understand the scope and nature of the principle of burden sharing in the refugee

regime today.
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